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PREFACE

Hitherto MRG reports have dealt with particular minority situations in
difterent parts of the world. MRG has commissioned the investigators and
has done its best to check the factual accuracy of their reports. It has not
sought to influence the opinions expressed by the authors, and it has printed
its reports with a cautionary rubric explaining that the organisation is not
necessarily in agreement with the views expressed. This report is different.

[t examines a whole range of minority situations in terms of the legal meas-
ures used to alleviate, or in some cases to aggravate, them. The author,

a distinguished constitutional lawyer who has worked for many years in both
Rhodesia and Northern Ireland, is a member of MRG’s Council and is there-
fore among those who help to form its policy and decide its activities.
Naturally, Professor Palley writes from her own field of specialized know-

ledge, but her report has been seen and approved by all her colleagues on
the Council.

Roland Oliver
Chairman, MRG

From the Universal Declaration Article 1

of Human Rights, All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act

adopted by the General Assembly towards one another in a spirit of brotherhood.

of the United Nations

on 10th December 1948: Article 2
Everyone is entitled to all the rights and freedoms set forth in

this Declaration, without distinction of any kind, such as race,
colour, sex, language, religion, political or other apinion, nation-
al or social origin, property, birth or other status.

Furthermore, no distinction shall be made on the basis of the
political, jurisdictional or international status of the country or
territory to which a person belongs, whether it be independent,
trust, non-self governing or under any other limitation of
sovereignty.

Article 10

Everyone is entitled in full equality to a fair and public hearing
by an independent and impartial tribunal, in the determination
of his rights and obligations and of any criminal charge against
him.

Article 19

Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference
and to seek, receive and impart information and ideas through
any media and regardless of frontiers.

Article 20
(1) Everyone has the right to freedom of peaceful assembly
and association.

(2) No one may be compelled to belong to an association.




INTRODUCTION

The reader interested in minority problems may well ask
‘What has Law to do with minorities?’ If given the answer
to two further questions, namely ‘What is a minority?’
and ‘What is the role of Law in any socicty?’, he or she
will immediately realise the significant impact of Law on
minoritics,

What is a minority? A minority can be defined as follows:
"Any racial, tribal, linguistic, rcligious, caste or nation-
ality group within a nation state and which is not in
control ot the political machinery of that state.’

Two points must be made. First, minorities are here
defined in terms of their power position in society: they
are the non-dominant groups.' Second, it would be as valid,
it power is the frame of reference, to include any non-
dominant group, such as women. However, for purposes of
this report only certain kinds of cultural or ethnic group
have been selected — groups made up of collectivities of
families, who see themselves, or are seen by others, as
members of a distinctive group sharing inherited traditional
patterns of social organisation and ideology. The justifica-
tions for this limitation here are space — otherwise all politi-
cal problems of all groups would be involved — and the fact

that the average man thinks of minorities in terms of ethnic
and cultural groups.

What then has Law to do with minorities? To answer this
it is necessary to explain the functions of Law in society.
Thereafter the effect on minority groups of constitutional
and legal rules will be examined with special emphasis on
their protective aspects. Finally there will be an attempt,
despite the multiplicity of variables, to assess whether,
where particular legal arrangements are made, these are
accompanied by harmonious or accommodating relation-
ships between majority and minority groups.

| THE ROLE OF LAW AND HOW IT WORKS

To most non-lawyers Law is a technical subject relevant
only when a dispute results in recourse to lawyers or in
court proceedings. This misconception obscures the all-
pervasive effects of Law in society. Law is an indispensable
element in the life of governmental systems: it defines the
structure and composition of governmental institutions;

it sets out the procedures of government and the proced-
ures of orderly change; and it prescribes new norms of
conduct for individuals and groups. It is Law which makes
regularised political life possible and which provides for
the implementation and maintenance of policies. Obviously
rules concerning state organs and public administration are
relevant to political life, but rules regulating the relation-
ships of groups and individuals to the state and rules
governing relationships between groups and individuals
may be equally significant. Within the state’s framework
groups or individuals are authorised to take particular
action, or to apply policies, and these often become of
public concern. Particular examples supporting this con-
tention are trade union rules and activities, employment
law especially in regard to hiring and promotion, restrictive
contractual dealings based on race, creed or sex, the pro-
vision of housing, and private schooling. Potentially any
relationship between individuals can touch on the public
interest depending on the circumstances in which it occurs.

[f Law is seen In this light it becomes apparent that Law is
a systematised process for ordering relationships once men
reach the stage of regulating behaviour in a politically
organised society. Law is therefore very closely related to
politics. Flowever, it is not co-terminous with politics. Law
is not as extensive and, although existing laws have an impact
on future behaviour, the corpus of law must primarily be
seen as the product of politics, with the political system
producing formal legal rules incorporating the behavioural
standards of the major political actors and reflecting their
power relationships. Obviously there are time lags between
the interaction of political forces in the existing frame-
work and the production of new laws or changes in existing
laws, which have the inertia attaching to any status quo.
Obviously too in the modern centralised bureaucratic state
with an active legislature the time lags between the pro-
pounding of policies and practices and the enactment of
laws, and also the areas considered unsuitable for legal
intervention, are far less than they have been in previous
centuries. Law thus consists of the officially promulgated
rules governing behaviour in a polity. These rules are im-
plemented and applied by the legal system which is made
up of the formal institutions and processes used to create
and administer the Law.

Law and the legal system together provide an authoritative
guide for human behaviour and provide for enforcement

by official organs in society. In this respect Law and the
legal system are mechanisms to ensure conformity by indi-
viduals and groups to the behavioural standards incorpora-
ted into the current rules. Law is therefore instrumental in
character. It can be seen as the most formal mechanism of
social control when compared with pressures to conformity
with political ideals or with conventional behavioural
standards supported by groups or individuals.

As an agent of social control Law acts both passively and
actively: passively in maintaining the existing order and
conformity to traditional norms; and actively by providing
a process for implementing goals and values of the past
and present political power holders and for facilitating
change. Legal rules can, not inappropriately, be described
as management agents for suppressing, confining, limiting,
guiding, directing, standardising, integrating, adapting and
changing behaviour. At the same time the legal system
provides machinery for groups and individuals to modify
the system itself and the standards it incorporates.

An extraordinary phenomenon associated with Law is that
most men in society presuppose that the Law governing
the institutions of the state and individuals is valid. Gener-
ally men accept the authority of state institutions and of
their rule/law output. They also presuppose an obligation
on the part of individuals and groups to obey such rules,
and accept that the state has a right to coerce persons into
obedience. ‘The Law’ is perceived as something ‘out

there’, a fact of nature, a natural order to be obeyed. This
tendency to reification of the concept of Law and to resul-
tant feelings of obligation and constraint occurs because
men tend to forget their collective authorship of legal rules
and their collective power to change the content and scope
of such rules. They fail to see that political, economic or
social groups have, in the competitive and compromising
processes of political bargaining and interaction, succeeded
in having their own ideologies and material interests in
whole or in part advanced, protected or entrenched through
enactment of legal rules.

Furthermore, even in the mid-twentieth century, few poli-
ticians and legislators have appreciated the potentialities,
despite numerous variables and difficulties, of using Law



and the legal system to change the social order not only

by modilying its major institutions, patterns of group or-
ganisation, and methods of acquiring, preserving and trans-
mitting resources such as wealth in all its forms and
knowledge, but also to modity behaviour and even attitudes
of individuals and of groups (insofar as attitudes — i.e.
habitual modes of regarding concepts, issues, persons or
things — can be imputed to collectivities). In fact, ever
since men organiscd themselves in political societies, there
has been a degree of social engineering resulting from the
adoption of legal rules. Conscious attempts to bring about
social change by Law began to multiply in the 19th century,
but their aim was contined to prohibiting or deterring
certain Kinds ot conduct or to dealing with material re-
sources. They did not seek to change attitudes. Only in

the last few decades has Law been used to hit at conduct
which has been regarded as largely attitudinal. Discrimina-
tion against members of other racial, ethnic, national etc.
groups was long regarded as being a manifestation of
prejudice, an attitude, and thus beyond the power of Law
to regulate. The United States pioneered legal intervention
in this field. This was based on a theory that white people
had stereotyped beliefs about black people which led to
discriminatory behaviour in employment, housing, school-
ing and social relationships in general. Discrimination led
to social and economic inequality on the one hand and
segregation on the other. Segregation and inequality then
combined to cause psychological damage to children —
resulting in lower achievement, lower aspirations and less
selt-esteem. This led to inadequate education, inferior jobs,
black alienation, powerlessness and hostility to whites. The
result was increased white prejudice, a general polarisation
of race relations, and a repetition of this ‘vicious circle’ of
attitudes and events. If Law is used to intervene at some
stage in this process (for example, by legislating for better
job or educational opportunities or housing) and such Law
is fully implemented, then a push in the opposite direction
will have been given. Using the metaphor of the ‘vicious
circle’ it is argued that the circle’s direction of rotation
will be reversed so as to result in more achievement, more
favourable attitudes and less discrimination. In practice
the results of such intervention have been less racial segre-
gation, better education, better housing and better jobs
for, greater political participation by, more justice for (the
"dual’ system of one law for blacks and another for whites
being ended), and more favourable attitudes towards, black
Americans. Obviously laws could not equalise power or
wealth, and great status inconsistencies remain between
most American whites and blacks. Nonetheless direct dis-
crimination has been ended, and there have been great
changes in patterns of behaviour between the races. In
addition attempts have been made to hit at indirect dis-
crimination where covert attitudes have resulted in adverse
treatment of persons of a particular race. Statute and
judicial decisions now strike down practices or procedures
which have a discriminatory effect, or the application of
conditions which are such that the proportion of people of
a particular race able to comply with the conditions is
smaller than the proportion of other persons able to do so.

The United Kingdom has also legislated to hit at discrimi-
nation, in 1968 and 1976 strengthening its original regula-
tory legislation of 1965. The aims of legislation in both
the United States and the United Kingdom have been
threefold: to inhibit adverse action occasioned by racial
prejudice; to confer equal rights and opportunities; and,
in the long term, to change prejudiced attitudes by estab-
lishing norms of unprejudiced behaviour and by de-
institutionalising prejudice. It would be foolish to exag-

gerate the success of these aims, particularly since un-
wrilten, intangible discrimination is extremely hard to
tackle by means of legal rules.

The converse process has been used in South Africa and
Southern Rhodesia and, until judicial and congressional
intervention precluded it, in the United States. Law can

be used to achicve, perpetuate and extend racial inequality.
Systematic use of discriminatory laws on a society wide
basis can result in political and economic dominance of
one racial group as against another. The combination of
Law and force deter opposition by dominated groups,
unless they become so alienated from the society as to
adopt revolutionary violence. The part that Law plays in
this process is shown when there are changes permitting
relative freedom of speech and association (even if only

on a temporary basis). These provide the opportunity for
dominated groups to enunciate their own ideology, to
awaken a group consciousness, and thereafter to mobilize
against those who dominate them. This is what happened
in 1971 in Rhodesia after the United Kingdom Government
insisted that the Smith Regime permit political activity

and discussion of the Douglas-Home proposals for a British
settlement with Rhodesia so that African opinion could be
assessed by the Pearce Commission. Even a temporary and
partial withdrawal of the legal bans on discussion and meet-
ings led to the revitalization of the African nationalist
movement and an African consensus that Zimbabweans
should struggle against European domination. A sociologist
would say: the communications process was used to create
a common ideology.

Recent social engineering activities, which have contributed
to current world minority problems, have been the attempts
by newly independent nation states in Asia and in Africa
to build a ‘nation’. In this task many of the political élites
took to heart the theories of sociologists and consciously
tried to engage in social control activities. They tried to
induce and regulate social change by reconstructing their
political and economic institutions to embody and to
promote innovation and to enhance their efficiency by
centralisation. They engaged in conflict management. They
tried to induce national integration by attempting to con-
trol individuals’ subjective loyalties and to redirect these
to a new nation state so as to downgrade local loyalties.
They have tried to create a common consensus. They
sought to create a new ideology. They sought to give the
new nation state and their own rule legitimacy. They feat-
ured selected national symbols (flag, national dress, national
traditions). They tried to use language to draw the nation
together. They tried to direct the economy and national
wealth for national objects. The approach was usually
authoritarian: in many cases one-party systems were set
up by their constitutions. The history of such attempts is
relatively short, but even so it can confidently be said that
as yet such activities have seldom had the intended effects
on racial, tribal, linguistic, religious, national and regional
group loyalties. Indeed what has in many cases occurred is
an intensification of ethnic conflict and exacerbation on a
major scale of minority problems. To integrative attempts
the minorities often responded by using similar approaches
— they relied on the ideology of self-determination, they
consolidated a consensus as the result of suffering discrim-
ination, and they pointed to the economic advantages of
independence for their region.

Where new nations were created this was at the cost of
repression of opposition and denial of democratic govern-
ment combined with an unwillingness to allow the same
degree of self-determination to minorities as the leaders of




new nations had themselves demanded from colonising
powers. In most cases something akin to internal imperial-
iIsm has been substituted for alien imperialism.

The atoregoing account of the eftects of Law shows how

It has the potentiality of atfecting conduct, of creating new
patterns of conduct, ot shaping attitudes, and of providing
a framework tor political competition, compromise and
accommodation. Obviously it would be legal megalomania
to imagine that legal regulation can stem powertul political,
economic and social forces or massive revolutionary viol-
ence, but Law can, particularly in the long run, affect the
framework in which these forces will operate, and can
reinforce or weaken the claims of particular groups in
society, whether these claims be political, economic, social
or cultural and already enunciated or merely latent.

There are ethical problems in deciding to utilise Law for
social engineering. To adopt a legal interventionist stance

1s to choose for others, to structure them and to deprive
them of freedom of choice. Put in the context of minority
problems the question could be posed thus: ‘Has a govern-
ment the right to decide whether a particular group should
have its culture preserved or whether it should be assimila-
ted?’ History teaches of the dire consequences for group
members of such policies e.g. for the Amerindians of North
America. Freedom of choice is probably the most basic of
all human values: only with treedom of choice can other
values be ranked and selected. What is more, it is the best
protector against tyranny. The answer (given by behaviour-
ists such as Professor Skinner) is that society and its rulers
already indulge in guided social change. We do not know
empirically how this operates on a society-wide basis, but
we do in general know from theories that have been tested
that we effect change by childrearing, by education, by
cultural and political socialisation, by psychological pres-
sures and negatively by the state authorities’ imposition of
penal sanctions. Society is not self-regulating: to do nothing
is therefore to do something. Choices are therefore, being,
and have to be, made.

Are there any principles which should guide choice? In
applying knowledge of the techniques of Law and of be-
havioural modification on social learning principles we
need to be clear about (a) what we are advocating doing;
(b) who is doing it; (c) by what means; (d) for what ends;
and (e) the likely outcomes for all parties. Once the tension
between ends and means comes into focus then all the
problems of moral choice between conflicting values arise.

The law-maker concerned with minority problems must
strike a balance and reconcile so far as he can the following
values and procedures (these are in part overlapping and
not of course comprehensive): Democracy vs. Individual
Rights; Authoritarianism vs. Libertarianism; Intervention-
ism vs. Laissez-faire; Coercion vs. Consensus; Group vs.
Nation; Particularism vs. Universalism; Liberty and Free
Speech vs. Order; Freedom vs. Equality; Freedom vs.
Justice; Affirmative Action to Compensate for Past Injust-
ice vs. Discrimination in the Present; Bureaucracy vs. Demo-
cratic Development and Participation; Elite vs. Mass
Guidance; Uniformity vs. Diversity; Centralisation vs.
Decentralisation; Self-determination vs. State-maintenance:
Change vs. Stability and the Status Quo; Mobility vs. Strati-
fication; and Future Well-being vs. Present Well-being. In
the context of dealing with minority problems there can
be no right answer: it will depend on the values of the
decision-maker and the circumstances in which he makes
his decision. If he values polity above a small group, he will
seek to transfer its orientation to the polity. If he values
above polity the individual’s right to belong to and to
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identify with groups and to obtain satisfaction from group
membership, then the decision-maker’s choice will differ.
Similarly il he values democracy and sces it as part of
democracy to allow groups to compete, formulate demands
and share in the decision making process, then groups will
be more favourably treated.

In the context of minority problems interrelationships
between the majority and the minority groups are the key
focus of atlention for both sides. The aims of the political
lcadership of each group vis-4-vis the other, the nature of
the relationship between their élites, and above all the
locus ol power will determine what policy choices are
made.

As Edmund Burke pointed out, what makes every civil or
political scheme beneficial or noxious are the circumstances.
[f constitutional devices are to be employed in dealing
with minority problems, consideration of the particular
facts of each problem will point to different approaches.
Some kinds of group division are more divisive than others:
regional, caste, cultural and tribal differences are generally
less divisive than are racial, linguistic and nationality differ-
ences. The collective political aims expressed by the leaders
of the dominant power group may vary. They may enforce
assimilation, refusing to recognise the minority’s aspira-
tions, culture or distinctive life style (Turkish and Burmese
treatment of their minorities; Eastern European states’
treatment of the Rom; Malawian and Zambian attitudes

to millenarian religious sects, who emphasise the wicked-
ness of the political order and refuse to identify with the
aspirations of national leaders). The dominant group may
be tolerant and permit cultural differences to survive
(Russia and Thailand). The relationship between the élites
of the dominant and non-dominant groups will vary from
co-operativeness to hostility and will crucially affect any
outcome (Holland compared with Cyprus). The dominant
group may wish to institutionalise its dominance by deny-
ing the minority group access to power, education and
economic opportunity (South Africa, Rhodesia and the
United States prior to the post World War II era). It may
seek to strengthen its own power in relation to the minority
(Sri Lanka, Malaysia, East African states). It may treat
different minorities differently, favouring some, exploiting
some, and allying with some (South Africa). It may seek
total domination (Burundi and the Bangladeshi attitude

to Biharis). The collective political aims expressed by the
leadership of the minority also vary, ranging along a scale
of possible attitudes from a desire for assimilation, for
cultural pluralism, for autonomy, for separatism to irreden-
tist reconstructivism (as with the Kurds, the Somali, and
the Pathans). The minority may become ethnocentric in
order to satisfy the psychological needs of its members,
and may seek firmly to establish its own identity (Amerin-
dians, Blacks in Brazil, Blacks in U.S.A., Burakumin in
Japan and the Rom in Europe). How a minority can be

handled will depend on its perceptions of its situation and
the likelihood of its achieving success in its targets. Physi-
cal factors of time, size of the groups, location, and rates
of change, are vitally important.? If the groups are approxi-
mately equal and can inflict unacceptable harm on each
other they tend to co-operate (as in Malaysia and India). If
they are disparate in size the dominant group tends to seek
to extend its control and to attack the power base of the
minority (Sri Lanka). If there are large and small minorities
and no dominant minority there are then fewer problems
(Tanzania has over 100 tribal groups, with different lan-
guages or dialects and has had little trouble with its indig-
enous minorities). Whether the minority is physically
concentrated in one location is significant. If it is dispersed



and splintered, conflict tends to be diffused. If it is concen-
trated within fixed boundaries its power is enhanced. How
tar it is from the centre and how near to the periphery of

a state will attect its perceptions of the likelihood of a
successtul secession (Nagas and Bengalis), or its powers to
opt out from the administration (parts of Burma). If it has
access to the sea it is logistically better off (Bengalis). If it
has supportive neighbours it is more likely to succecd
(Bangladesh — compared with Biafra where international
Atrican reaction was not supportive, while successful
secession would have been an unhappy precedent). At
difterent times willingness of the dominant group leaders
to apply a particular policy changes. In India Nehru drop-
ped his policy of linguistic unification; in the Sudan General
Nimeiry’s willingness to adopt a pluralist policy and to
grant regional automony tor the South ended a long civil
war; and in Burma, from an original policy of accommoda-
tion of minorities, governments moved to policies of
coercion. The history of the country, its past institutions,
its political and cultural framework, the relative prevalence
of particular values, beliefs and perceptions and the felt
urgency of the common task of peaceful co-existence all
atfect the possibilities of making particular arrangements
work. Indeed the mix, the place and the time (and political,
economic, and social changes occur with rapidity in the
20th century) will determine the feasibility of making any
particular arrangements. 1f there are good government and
good majority/minority relationships in a country these
are basically a reflection of the management capacity of
the élites and of the degree of political development and
responsibility of the masses of the people. However, con-
stitutional arrangements can play a part by facilitating élite
bargaining, by providing channels for compromise, and by
establishing institutions which will accommodate all groups.

With the increasing knowledge that is becoming available
from law impact research, from sociological theory, and
from social psychological experimentation, we have the
core of a new technology to build more humane social
structures and to change human behaviour. On the micro-
legal level, when dealing with individual behaviour with
measurable dimensions, we are currently on much surer
ground. On the macrolegal level we are still in the early
dawn stage of knowledge®. Research is required on a mas-
sive scale to look at every constituent institution and
stratum of society. We need to ask:

‘How does this institution or practice . . . function in
the articulation of the society, in attaching or detaching
or fixing each sector in its relationship to the central
institutional and value systems of the society?™

When we know that, we will be able to choose suitable
structures, depending on our own goals and values, for
societies troubled by disruptive majority/minority relation-
ships. Those who make and implement constitutions and
laws have, since the Enlightenment and the enunciation of
utilitarian principles by Bentham and his disciples, sought
to devise well-balanced constitutional machinery. They
sought to tame political power and, with checks and
balances, to create an equilibrium of the forces of society.
Their visionary approach did not succeed, but then they
were seeking too much too quickly and without the social
technology produced from the recent blossoming of social
science research. Yet their constitutional structures and
legal arrangements provide the framework in which there
have already been changes in group and individual relation-
ships. We need to examine constitutional devices to see if
they can be applied or adapted. Impact studies would be
the next step in attempting to assess their usetulness.
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Finally, legislators should, if and when new kinds of legal
arrangements are proposed, be flexible and open-minded
towards them. °

Il CONSTITUTIONAL DEVICES AND LEGAL
ARRANGEMENTS

A convenient starting point for the analysis of the effect of
law on minority groups is a catalogue of existing constitu-
tional practices examined from the functional aspect, i.e.
listed on the basis of who does what to whom. Some
passing reference is also made to the why, how, when and
where of these practices. A functional catalogue of this
sort takes as its point of departure the power groups con-
trolling any state’s machinery because power, combined
with possible willingness to change state institutions or
determination to maintain them, will be decisive for any
outcome. Revolution apart, and bearing in mind the
dominant groups’ awareness of the inevitability of con-
tinuing relationships between themselves and other groups,
it is the decisions of the current rulers (i.e. the élite of the
dominant group) which will prevail. In the last resort they
have ‘the say’ in deciding which policies shall be translated
into law and legal institutions.

[n the context of a study of majority/minority group
relations the functional aims will either be integration of
the groups and individuals into the larger society, or main-
tenance of differences between groups and individuals in
that society. The techniques for furthering integration fall
Into two main categories: first, benign approaches, which
allow the minority the choice of joining the dominant
group, and which are usually labelled assimilationist
approaches; and second domination devices, where

the integration is to be achieved by the imposition of the
political, economic and cultural standards of the dominant
group. In contrast the technique of pluralism is usual where
differences are sought to be maintained. Then groups will,
in addition to their participation in some common and
compulsory institutions, be permitted or accorded also
‘alternative’ or ‘exclusive’ institutions for particular pur-
poses so that they, as a sub-nation, can fix their own
norms. If these arrangements are recognised by law there
is formalised pluralism. If, in contrast, groups are not
recognised as such, but institutional arrangements are made
effectively to give a say to the groups, without specifically
designating them, then there is informal pluralism. Seldom
is one technique alone applied — the same élite may apply
some assimilationist, some pluralist and some techniques
of domination simultaneously.

Here I am dealing only with decision-makers in nation
states and am confining discussion to national legal arrange-
ments because International Laws’ approaches to group
relationships would require too lengthy an explanation.

[f suffices to say that nation states are beginning to examine
the possibility of enacting not only national law, but also
International Law’s protection for minority cultural groups,
although maintenance of the territorial integrity of exist-
ing states is still the first principle which governs their
decisions. A Draft Convention Relating to the Protec-
tion of National and Ethnic Groups and Minorities has
been recently drawn up by a distinguished international
jurist, Professor Ermacora. A watered-down version will in
the long term probably be approved by the United Nations
General Assembly and some nation states will then enter
into treaty obligations of acceptance. But such possibilities
are all in the distant future. The question this report seeks




to raise 1s "What can be done by internal laws in particular
countries in regard to minority groups?’

A. Assimilationist approaches

The aim of such approaches is to climinate dilferences of
treatment between group and group, and individual and
individual. Difterences are not recognised by law — although
there is usually an informal toleration of social groupings,
and formal toleration to the extent that freedom of associ-

ation is recognised by law. Assimilationist techniques create
tormal equality betore the law, and, where group members
have rights, it is in their individual capacitics, and not as
part of a majority or as part of a minority of the popula-
tion. There are in fact two complementary principles
involved in this approach: the first is the equality principle
whereby all are to be treated equally; and the second is the
non-discrimination principle, reinforcing the former by
negative prohibitions on treating difterent persons in the
same circumstances less favourably than other persons in
those same circumstances are or would be treated.

An idea of the numerous techniques to secure equality
and non-discrimination and ultimate assimilation can be
obtained trom the catalogue that follows:

. Bills of Rights - enumerating civil and political rights;
conferring social, economic and cultural rights;
protecting citizens only;
protecting all persons within the jurisdiction;
with or without judicial review to test constitu-

tionality and for enforcement;
with or without legal aid to assist aggrieved persons;

with or without rigid procedures to stop easy
amendment of the Bill;

an ‘interpretation’ Bill of Rights applying sub-
stantively so as to override earlier inconsistent
legislation, but as an Interpretation Act only
in the case of future legislation, in which event

a later statute can expressly override the Bill of
Rights (Canada).

2. Non-justiciable Directive Principles of state policy -
enunciation in the Constitution of general liber-
tarian principles — serving as aids to interpretation
— but not overriding earlier or later laws (Ireland,
India and Pakistan).

3. Special anti-discrimination constitutional provision —
rendering laws and executive action contrary to
them invalid (Government of Ireland Act 1920
sec. 5; Northern Ireland Constitution Act 1973).

4. Anti-discrimination statutes —

with or without criminal sanctions;

with or without making ‘incitement’ to discrimi-
nate a criminal offence;

with or without civil actions in the ordinary courts
for damages and injunctions to assist persons
discriminated against;

with or without special tribunals to deal with
employment grievances e.g. discriminatory
hiring, training, promotion, firing;

with administrative enforcement rather than direct
enforcement by ordinary litigation in the
Courts e.g. consent of Attorney General a
precondition to commencing enforcement
action;

with conciliation machinery for parties to nego-
tiate and settle their grievances,;

with promotional machinery to promote good race
relations in the community (e.g. Commision for
Racial Equality U.K.);

with investigative machinery to investigate com-
plaints of discrimination (e.g. Commission for
Racial Equality U.K.);

with law reform machinery to make continuous
surveys and to recommend changes to
Parliament;

with power to deal with patterns of discrimination
and to collect evidence;

with provision for modification or avoidance of
discriminatory contractual terms.

(See generally Race Relations Act 1976 (U.K.)
Race Relations Act 1971 (New Zealand)
State laws in many American States.

Civil Rights Acts 1964 and 1968 (U.S.A.).)

5. Franchise laws — positive statements of voting rights;
prohibitions on improper application of electoral
laws e.g. by discrimination in voter registration
procedures.

(See generally Voting Rights Acts 1965, 1968 and 1970
(US.A)
Representation of the People Acts 1949
and 1969 (U .K.).)

6. Constitutional protections for the enactment of
certain laws (rigidity as opposed to flexibility) —

special procedures specified in order to amend
constitutional protections e.g. weighted majori-
ties (say 2/3), or a referendum, and in federal
states a requirement additionally of the assent
of a majority of the regional units;

specially entrenched provision requiring not merely
the usual procedures for constitutional amend-
ment but also additional safeguards (e.g. refer-
endum with approval by a majority of each
racial community voting separately as well as a
specified majority in the legislature (1961-65
Southern Rhodesia — here the safeguard is also
pluralistic because it expressly recognises the
groups);

weighted majorities for ordinary legislation of
specified character (Electoral Act in Southern
Rhodesia);

scrutiny of and reports on legislation by a specified
body before final enactment and with a period
of delay before legislation adversely reported
on can be re-submitted to the legislature for
enactment (Constitutional Council — Southern
Rhodesia 1961-9);

external controls such as enactment by an external
body. (Certain constitutional amendments in
Canada can only be made by the U.K. Parlia-
ment);

external controls with Bills being reserved by a
Governor and being submitted for Her Majesty’s
assent on United Kingdom Ministers’ advice
(Southern Rhodesia Constitution Order in
Council 1961; all non-independent British
Colonies).

1. Special institutional arrangements to supervise the
administration — thereby ensuring that governmental
decisions are properly and fairly reached and are in

accordance with principles of equality before the law
and non-discrimination —

(a) ‘Ombudsmen’ responsible for investigating complaints
about —




central government administration (Parliamentary
Commissioner for Administration (U.K.));

regional government administration (Parliamentary
Commissioner for Administration (Northern
Ireland));

local government administration (Local Govern-
ment Commissioners (England and Wales);
Commissioner for Complaints (N.1.));

particular governmental functions (e.g. for health
services in the U.K.);

(b) Civil Service Commissions supervising the recruitment
training, promotion and transfer of governmental
employees —

‘independent’ Commissions (Many are in fact
nominated, as in Zambia. Such Commissions
are found in most former British possessions);

Regional Government Staff Commissions (North-
ern Ireland);

Local Government Staff Commission (Northern
Ireland).

8. Special institutional arrangements in the private
sphere to ensure that individuals are treated with
equality and not discriminated against by other
private individuals —

(a) Conciliation bodies whose main aim is to reconcile
the parties and obtain undertakings so that in future
there will be no discriminatory conduct —
(Race Relations Board and local conciliation bodies
under U.K. Race Relations Act 1968:

Anti-Discrimination Commissions as in various
States of the U.S.A));

(b) Promotional bodies who provide educational mater-
ials, do research, give advice or assistance to non-
governmental organisations, report on desirable law
reform and undertake investigations of alleged
discrimination —

(Community Relations Commission under U XK.
Race Relations Act 1968);

(c) Enforcement bodies —
(Attorney-General under U.K. Race Relations Act
1965;

Race Relations Board under U.K. Race Relations
Act 1968;

Commission for Racial Equality under U.K. Race
Relations Act 1976 repealing earlier Acts;

Anti-Discrimination Commissions in various States

of the U.S.A));

(d) Specialised functional bodies concerned with private
arrangements of major concern to society e.g. fair
employment bodies in the private sector to ensure
fair and non-discriminatory employment practices —

(Fair Employment Practices Commissions (States
of US.A));

Fair Employment Commission (Northern Ireland
1976).)

9. Judicial action i.e. enforcement machinery by litiga-
tion in the courts —

(a) constitutional review (if provided in the Constitution
— India — or established by judicial rulings — U.S.A.);

(b) ordinary civil litigation and criminal proceedings in
which the judges develop standards requiring non-
discriminatory conduct;

(c) judicial review of administrative action when govern-
mental decisions are challenged in the courts as being
unlawful. Here judges have been inventive so as to

require fair decision-making by developing doctrines
of public policy, presumptions of statutory interpre-
tation including the rules of natural justice, and the
doctrine of ultra vires so as to include discrimination.
In the U.S.A., with reliance on the constitution, the
doctrine of judicial action as state action was invoked
so as to refuse enforcement of discriminatory
practices.

10. Law enforcement machinery designed to secure
equality and fairness under law —

(a) maintenance of a well trained police force with good
disciplinary and grievance procedures;

(b) establishment of independent criminal prosecuting
authorities who do not act at the behest of politicians;

(c) provision of safeguards for the accused in criminal
procedures, both pre-trial and during the trial (eviden-
tiary rules and procedural requirements).

11. Executive action — to ensure fair decision-making —

(a) imposition of high standards of training in adminis-
tration;

(b) provision of appeal procedures in the administration —
(i) departmentally;
(ii) to an independent tribunal;
(iii) to an internal system of administrative courts;

(c) political and hierarchical supervision within the
bureaucracy itself of bureaucratic conduct (whether
at a central or a local government level).

12.  Parliamentary control — to ensure fairness, equality
and non-discrimination, and justice —
various procedures including correspondence with
ministers, questions, debates, select committee
investigations involving problematic facts.

These techniques are designed to ensure good government in
the sense of fairness, justice, equality and non-discrimination
for all individuals and formally recognised group organisations
(e.g. trade unions, clubs). They are certainly not designed
to enhance or to reduce the relative power position of par-
ticular cultural groups. Nonetheless the cumulative effect
of such measures is in the long run to integrate individuals
and groups within the greater society, for individuals’ group
allegiance to fade, and for the relative influence of groups
as a whole to be diminished. Competing claims for scarce
resources then tend to be couched in individual, class,
political, or economic terms rather than in language of
minority cultural group claims. Consequently the minority
cultural groups as such become less significant politically.
Indeed, in an assimilationist society, the long run tendency
is to political elimination of minority groups.

B. Domination devices

Domination as a technique may be scaled along a range of
attitudes from the most extreme position, where the
majority group seeks absolute hegemony within the state,
to situations where the élite of the dominant group is
seeking to strengthen its own position relative to other
groups by giving their own group members greater access
to resources of political, economic and cultural power, or
to situations where the aim is to maintain the status quo
by supporting their own groups’ current power position.

There is little point in this report in dealing with states

g where the controlling élite have extreme domination or




purification approaches. In such situations, if the power
holders have sufficient force, they will exclude the minor-
ity groups by partition, or secession, or boundary redraw-
ing, or by mass population expulsion whether dircctly
imposed or indirectly ensurcd by the creation ol intolerable
living conditions for the minority. There may even be
genocide. For the cultural minority within such a state
there is no ‘future’.

In the standard domination situation there are noticeable
departures from the equality and non-discrimination prin-
ciples. To the naive observer it is less obvious that when
the status quo in a state is maintained there is equally
domination in the form of an attecmpt to frecze existing
power patterns. Failure by non-minority group members
to perceive domination is even more frequent where
existing state institutions do not formally recognise the
cultural distinctiveness of minority communities. Such
societies are often described as assimilationist. It the
situation is analysed it is apparent that ‘forced assimilation’
is domination, whether this is implemented by the provis-
ion only of majority-determined linguistic schooling or
religious facilities, or by state preservation only of majority
cultural symbols. It is domination in the sense of maintain-
ing the current political, economic and cultural pre-
dominance of the majority group, and domination in that
it denies alternatives to other groups whose members are
subjected to enforced integration.

All departures from the equality and non-discrimination
principles are not necessarily designed to confer economic
and cultural benefits on the majority group and its mem-
bers. Although this is the most frequent reason for depar-
ture from such principles, the dominant group’s élite may
instead adopt a strategy of destroying minority groups’
motives for large scale political change by encouraging
political stability through altering disadvantageous patterns
of imbalance in the economic and cultural spheres as be-
tween different group members. (Many of the élite may
have moral as opposed to merely Machiavellian motives.)
In such an event legal arrangements will be used to improve
the position of group members from the minority groups
whose economic and social position has been selected for
upgrading. Such a strategy to remedy imbalances resulting
from preceding structural patterns in society is termed
‘affirmative action’. This is discussed under the heading of
domination, not merely because it is brought about by the
same techniques used to further the interest of one group
and its members as opposed to another, but because the
following of such a policy is in essence coercive, being
employed at the behest of the élite of the dominant group,
which has decided to manipulate the positions of groups
and individuals for whatever reason.

It is artificial to distinguish between institutional arrange-
ments in the political, economic and cultural spheres,
institutions being multi-faceted with impact in all spheres.
It is equally artificial to distinguish institutional arrangements
which shape ideology from those which are concerned with
material force. Nonetheless for the purposes of exposition
it is convenient to analyse domination techniques as being
applied in four major spheres of state action viz. the politi-
cal, the economic, the cultural, and that of order backed
by physical force. Within these spheres the legal techniques
a dominating élite can select can be catalogued as follows:

1. The Political Sphere

The major technique employed to limit the political power

of minority groups has been electoral manipulation, There
are many variations. Potential voters may be disenfranchised
by a combination of restrictive citizenship law and electoral
law (Sri Lanka). A racial group may be disenfranchised by
its removal from a common voters’ roll combined with the
provision of politically impotent new machinery (South
Africa). There may be qualitative franchises, either with
educational qualifications (Southern States of the U.S.A.
until the Voting Rights Act 1965) or income qualifications
or a combination thereof (South Africa and Rhodesia) or
property ownership or occupition (Northern Ireland local
government franchise until 1969) or tax payment require-
ments (Rhodesia from 1969 to date). There may be voting
registration procedures applied effectively against minority
group members (U.S.A. until 1965 and Sri Lanka). There
may be residential requirements to exclude potential sup-
porters of the minority (Northern Ireland to preclude
immigrants from the Republic from voting in Northern
Ireland elections for 7 years after arrival). There may be
gerrymandering. There may be deliberate failure to redraw
boundaries or to take account of demographic changes or
to alter institutions when some provisions have disappeared,
thereby frustrating the original purpose of the system
(Northern Ireland local government elections until 1969

— where the plural business vote favouring Protestants,
multi-member constituencies designed for proportional
representation but operated on a clean slate majority
principle, and 40-year old electoral boundaries were re-
tained — and Sri Lanka — where disenfranchised Tamils

are used for delimitation purposes as ‘population’ to confer
an additional 14 seats on Sinhalese voters). There are syst-
ems dependent on units which favour particular groups
(Georgia, U.S.A., until 1963), on loading of particular
constituencies where there are concentrations of minority
group voters (Rhodesia), or on the application of weighting
criteria in delimitation to give proportionately more rural
than urban constituencies (Malaysia — where more Malays
are rural and more Chinese urban, and South Africa where
English voters concentrate in towns). There may also be
biased administration of elections and failure by authorities

to take corrective action (U.S.A. until 1966, and Nigeria
before 1966).

Much more drastic than these manipulative methods is the
authorisation by law of population transfer of minority
communities to areas where they are not regarded as a
political threat (Russia between 1941 and 1944 and South
Africa under its ‘apartheid’ laws).

A more sophisticated approach, but which equally effec-
tively denies all political rights (and many economic rights
which are not accorded to aliens) is the enactment of
restrictive citizenship laws. This technique has been applied
to the Tamils of Indian origin in Sri Lanka where the effect
was that by 1952, on a Constitution envisaging that Tamils
would hold 29 of the 95 parliamentary seats, they in fact
held only 12. Similar policies have been applied to Chinese
in the Philippines and in Indonesia, and to Asians and other
non-Africans in Malawi, Kenya, Zanzibar and Uganda.

2. The Economic Sphere

The legal mechanisms designed to secure economic advan-
tages for one ethnic group as opposed to another are the
same irrespective of the motivation for their enactment.
They may of course be designed to perpetuate the econo-
mic power of one group (South Africa and Rhodesia) or
they may be designed to remedy what is seen by the



dominant élite as imbalance in patterns of economic power
as between the various groups. Such imbalance may have
occurred in respect of a minority community which has a
disproportionately low share of national wealth and has
had economic opportunitics denied to it (as in the U.S.A)),
or it may occur in respect of a minority community which
has acquired a disproportionately powerful place in the
economy, because of its relationship with a colonial power
(the East African Asians used by the British for middle
range public service and public works; and the Indian
Tamils, brought to Ceylon in the 19th century as inden-
tured labourers), or because of its active economic orien-
tation (East Atrican Asians; Chinese in Malaysia, the
Philippines and Indonesia; and Tamils in Ceylon) or its
much more rapid modernisation (the Tamils responded

more actively to mission education and to urbanisation in
Ceylon).

Whether laws and administrative action designed to remedy
such imbalances are described as ‘affirmative action’ or
‘reverse discrimination’, or as ‘national development’ or
"discrimination’, will depend upon whether the commen-
tator is a beneficiary of the laws or not. If the emphasis is
on remedying disadvantage and lack of opportunity (such
as special educational programmes, special technical assis-
tance programmes, special loan programmes for help in
setting up co-operatives) or is protective (protection of
native land against sale to capitalist entrepreneurs) it can
be more readily tolerated by non-recipients. If it becomes
an instrument of economic attack on other communities
by denial of the right to engage in their traditional occupa-
tions, then it is proper to describe the technique as one of
domination. In contrast, if the economic advantages are a
‘plus’ in the system, an increment, rather than something
already in existence being transferred from one group to
another in a zero-sum game, then it would be unfair to
describe the new laws as primarily being oriented to domi-
nation. However, although non-zero sum transfers are less
open to criticism, even those involve departure from the
equality of access principle from the standpoint of an
individual denied access to the newly available resources
e.g. the Tamil denied a place in a new Sinhalese medical
faculty.

The best known economic advantages provided by law are
restrictions on land ownership and occupation. Many have
been protective of colonised indigenous groups (as in New
Zealand, South Africa, Rhodesia, Canada and the U.S.A.).
Others have been designed to perpetuate economic power
of European settlers by grossly unequal land division
(Rhodesia and South Africa). In some developing countries
previously unsettled rural land has been opened up by
establishing new irrigation projects, co-operatives and
marketing schemes for the dominant group only (Malaysia,
Sri Lanka). In others large land areas are reserved for indig-
enous groups as opposed to persons of settler descent (in
Fiji Indians are over half the population, but owned only
1.7% of the land in Fiji whereas the Fijian 42.3% of the
population had reserved for it 83.8% of the land). Another
technique is to prohibit aliens from owning land and to
define aliens so as to exclude persons not of indigenous
descent (in the Philippines many second and third genera-
tion Chinese are thus excluded).

Another technique for changing the economic structure is
frequently employed where a minority group has hitherto
monopolised the roles of middleman in trade or of small
scale industrialist. Administrative discretion to refuse or
grant trading and business licenses and import or export
permits is used on racial grounds or on grounds of non-
citizenship (East African states, Indonesia and Malaysia).
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Obviously such policies may be in part evaded by ‘buying’
a tame nominee,

Government contracts have been used in two ways. They
have been used directly to give benefits to a particular
ethnic group (in Malaysia small public works contracts are
preferentially awarded to Malay contractors). They have
been used indirectly to require contractors to employ a
fixed percentage of ethnic group members and to introduce
training and promotion schemes for such employees (in the
United States the construction industry has been forced to
take on black employees and to give them proper training).

Control of employment in the Civil Service or in govern-
ment controlled public corporations is another means of
ensuring that employment patterns conform to the aims
of the dominant group. In Malaysia Malays are guaranteed
that appointments will be on the basis of four Malays for
every non-Malay. In Sri Lanka, whereas at independence
about 30% of government service admissions were Tamils,
today the percentage is down to around 6%.

Economic nationalism throughout the world has resulted
in policies stipulating that work permits are required before
any alien can be employed. Such a policy is justifiable to
protect the inhabitants of the state against unemployment
and untair competition from migrant workers willing to
accept lower wages and a lower standard of living. United
Kingdom Governments have argued that their purpose in
cutting down the flow of ‘coloured’ Commonwealth immi-
grants by the Acts of 1962 and 1968 was to improve rela-
tions, which would otherwise be endangered by social and
economic problems consequent on the influx. Similar
arguments have been put forward by other European States
faced by an influx of migrant workers (Switzerland). The

position of the United Kingdom is complicated by the fact

that Indian and Chinese communities, transported to or
encouraged to go to various parts of the Empire for eco-
nomic reasons, chose to remain citizens of the United
Kingdom and Colonies and to elect not to accept citizen-
ship from newly independent African and Asian states,
rightly fearing that in the long run they would face eco-
nomic discrimination. Not very different in degree has
been the attitude of economic nationalism adopted by
African States such as Tanzania, Kenya and Uganda, and
by the Philippines and Indonesia to persons of foreign
descent already settled in such countries. Governments
have sought by a combination of nationality laws and the

requirement of work permits for aliens to ‘Africanize’ or

to ‘de-Sinicize’.

The power of private employers to discriminate has in
most states been permissible in terms of the law of contract
and is widespread in countries with majority/minority
ethnic and religious divisions. If law does not prohibit, it
authorises. In the United States and in the United Kingdom
such discrimination (subject to very limited exceptions) is
unlawful, and a variety of mechanisms, both conciliatory
and adversary, have been set up to prevent discrimination.
In the United Kingdom, except in Northern Ireland, reli-
gious discrimination affecting private employment is
unregulated: in 1976 legislation was enacted for Northern
Ireland establishing a Fair Employment Commission. Only
in the United States is ‘affirmative’ action to remedy past
imbalances in recruitment and promotion permissible. In
the United Kingdom (apart from exemptions in regard to
special needs in training, education or welfare), reverse
discrimination remains unlawful.

Perhaps equally important in determining employment
patterns are trade union rules and practices about member-
ship and provision of union facilities, especially representa-




tion. If unions discriminate, minority groups are likely to
be denied vocational employment opportunities because
many employers prefer unionised labour as they then have
to deal only with union representatives. In the United
Kingdom since 1968, racial discrimination by unions has
been unlawful, while the same results have been achieved
in the United States by judicial development of the ‘equal
protection’ doctrine combined with statute.

Fiscal policies are also used to {urther the interests of
particular ethnic groups. In Malaysia, Sri Lanka, Kenya
and Tanzania state monies have been directed to develop-
ment projects and grants for only one ethnic group and its
members. This is seen as correcting imbalanced patterns
of economic predominance by particular groups in the
agricultural or industrial sectors and as helping those who
have been denied economic advance. Similar policy issues
have arisen in European states where economic policies
and the growth of state industry are seen as favouring par-
ticular ethnic groups concentrated in the region where
public investment is made (Belgium, France, the United
Kingdom).

The best known instruments of economic nationalism are
nationalisation policies directed against non-citizens. In
socialist states following a general policy of nationalisation
and where there are coincidentally wealthy ethnic communi-
ties, the impact of such policies will be more severe on
such communities. Thus in Tanzania the nationalisation
policy in regard to export-import business, wholesale trade,
industrial production, transport, retail distribution and
landlordism led to the transfer of economic enterprise into
the hands of an African government from an Asian business
community, and to an exodus of that community. Similar
eftects can be achieved by direct taxation policies which
hit at economically dominant entrepreneurial communities
(such as Indians and Chinese). Conversely indirect taxation
policies will shift economic burdens to the group who
usually are part of a disadvantaged ethnic community
(Rhodesia, where indirect taxation brings Africans into

the tax net).

3. The Cultural Sphere

To discover whether cultural laws are used to secure domi-
nation would require study of the administrative practices
of particular states. There is often variance between the
legal provisions and the practice, which may be tolerant

and accommodating. Furthermore laws in this area are
differently perceived from different viewpoints: what is
described by a minority as forced assimilation is seen by

the majority as preservation of national identity. Language,
schooling and cultural habits and traditions can be explosive
issues in polyethnic states.

Various possibilities are open in respect of official language
policy. There may be one language only; there may be mul-
tiple languages on an equal basis; and there may be a hier-
archy of preferred languages. In federal and pre-federal
states the situation may be complicated by different official
languages at the federal and at the regional level. The sig-
nificance of official languages is that it is usually necessary
to speak that language to advance economically. Conse-
quently parents from other linguistic groups tend to educate
their children in official language schools, thereby in the

long run downgrading the significance of their own language.

(It is this factor which has led to Quebec’s recent specifica-
tion of French not only as official language but as required
language for the education of all children, other than those

who have a parent or a sibling educated at an English
language school in Quebec, and as a required language for
businesses over a specified size.)

Adoption of a single official language is a policy scen as
domination by minority linguistic groups (as in Malaysia,
Burma, Thailand, Iran, Sri Lanka, and in the United King-
dom until the Welsh Language Act 1967 made provision
for greater use of Welsh). The proposed introduction of

Hindi as the sole official language of India led to serious
political differences until a compromise was reached in

1967. Similar political strife has arisen in various Canadian
provinces and in Quebec over French language policies. Again
in Belgium there have been ethno-linguistic disputes for the
time damped down by new constitutional arrangements
envisaging pre-federal arrangements based on language
regions. Specification of use of the majority language only
is likely to be particularly contentious in the context of
the conduct of government business, including letter writ-
ing, or in the context of requirements that civil servants pass
language examinations, or in the context of a particular
language only being specified for use in the courts, or if a
particular language is specified as the medium of school
instruction. All these are grievances of the Tamil minority
in Sri Lanka. Another context in which single official
language use (or, conversely, limited use of a minority
group language) is seen as designed to weaken the minority’s
cultural inheritance is that of language use on national
radio and television networks. Unless minority languages
are used by the media, their proponents fear that they will
not remain living languages. Language used in public places
may also be regarded as symbolically significant: this is the
case in connection with demands for road traffic signs and

public notices to be in a minority language (as demanded
in Wales).

In polyethnic countries there are many aspects of and
issues in education which can become the focus for intense
antagonism. There are major questions to be decided.
Should there be a monopoly of state education, or should
voluntary schools be permitted to continue in existence;
be permitted to increase in numbers; or have their educa-
tional programmes carefully directed by the state? If there
are voluntary schools, should these receive financial support;
if so, how much; and should they be permitted to charge
fees? By the way in which an education system answers
these questions can it be judged. Sri Lanka is an example
of a country applying domination techniques in education.
Northern Ireland, Holland and Belgium, with separate
voluntary schools state-funded, are all countries where the
state education authorities have compromised and imple-
mented policies countenancing pluralism.

In the sphere of cultural habits and traditions there are
contexts which give rise to perceptions by minority groups
that they are being dominated. National holidays, the
national flag, and national dress may reflect only the trad-
itions of the majority group. In the context of religious
observance denial by law of freedom to conduct rituals, to
observe dietary rules and to observe religious holiday re-
quirements will be seen as weakening the cultural traditions -
of minority groups. In the present century, with increasing
state funding as the major source of support for cultural
activities, if adequate state funds are not made available for
minority groups’ cultural activities and for public facilities
for communicating knowledge of the groups’ historv and
cultural traditions (through museums and libraries) the
culture of the groups will be more easily displaced by other
elements in the national culture and which are more fre-

quently put before group members in the form of entertain-
ment or educational activity.




Access to the public opinion process is essential for the
transmission and maintenance of group cultures. The trad-
itional civil liberties of frecdom of expression and assocla-
tion have always been important in enabling minorities to
perpetuate their cultural or ideological identity. Freedom
of expression has become even more important with the
rise of literacy, the growth of newspaper circulation, and
the technological developments of radio and television with
its powertul direct and immediate impact. Important issues
are: to what extent does a minority group have access to
the media to put across its point of view? What controls
are there on freedom of expression? (Such controls may be
negative, preventing the group from furthering its ideology,

or positive, protecting the group from the stirring up of feel-

ings of racial or religious hatred.) Is there frecdom of associ-
ation, both by means of ability to establish a political party
to articulate minority demands, and in the form of trade
unions primarily identified with one minority group?

In Sri Lanka, in Malaysia and in African one-party states
not all these questions can be answered to the satisfaction

of minority groups. In some instances the denial of facilities

for communication can be ascribed to a wish to integrate
and to remove sensitive issues from public debate, but in
other cases it is occasioned by a wish to impose the ideology
of the dominant group.

4 The Sphere of Public Order and Lawful Force

In the last resort political and legal systems are maintained
by force or the threat of force. That force is, in a modern
state, bound down in rules as to how it is organised, when
it may be used and when others may use countervailing
force. Also significant in this context (since it governs situ-
ations which are a prelude to the eruption of force) is
public order law. Those who seek to maintain the current
order use legal rules governing public processions, meetings,
sit-ins and trespass, unlawful assemblies, obstruction of the
highway, public nuisance, conspiracy, seditious speech-
making and literature, preventive detention and the whole
panoply of ‘offences against the state’ to keep protest with-
in bounds determined by the judicial machinery and by
legislative provision. Both statutes and judicial precedents
are subject to change whenever it appears to the power
holders in a society that protest may threaten the current
order. In such circumstances traditional civil and political
liberties are relegated, and co-ercive public order law will
be used, or will be changed, to facilitate continued domina-
tion by the current power holders.

The notion of ‘institutionalised violence’ is not easily
accepted by the average citizen who has been socialised
into accepting the legitimacy of law and the legal system.
Generally he does not perceive either public order law or
the public agents of law enforcement as manifestations of
the power of the dominant group. If the aim of those in
control is to seek an integrated and stable society, the last
thing they will wish is that the law enforcement agents of
the state (and here the reference is to the police and in
exceptional cases the armed forces) be seen as the tools of
one group. It is therefore not only because rulers are aware
of possible abuses by law enforcement officers,® but also
because the acceptability of the regime to minorities and
the likelihood of peace in society will be influenced by the
degree to which minorities perceive themselves as being
‘oppressed’ by state officials, that rulers take action to
ensure that police forces behave with propriety. The aware-

ness of the wisdom of such an approach began in the United

States with atltempts to recruit and promote Black police-
men and then extended into areas of professional training,
of teaching of proper behaviour under circumstances of
provocalion, of techniques for maintaining good commu-
nity relations section, of giving the minority some partici-
pation or say in the control of the police force, of providing
gricvance machinery for complaints about police behaviour
backed by adequate disciplinary machinery, of drawing up
codes governing police discretion and of ensuring indepen-
dent and even handed prosecution of offences. These
techniques have been imported into Northern Ireland since
1969 and have gradually begun to affect Catholics’ percep-
tions of the behaviour of the Royal Ulster Constabulary.
Obviously politically aware members of any minority
realise that in the last resort the police are upholders of the
existing political order. (The sociologically sophisticated
will speak of ‘repressive tolerance’). Nonetheless hostility
can be moderated by adoption of such techniques and
better group relations maintained. Awareness of this is also
influencing English police forces in their dealings with
immigrant communities.

Everything said about public perceptions of the behaviour
of the police force applies with equal emphasis to the armed
forces. Obviously in a deeply divided society a strong
government force and security laws are required to main-
tain intercommunal peace and to provide the framework
within which compromise can operate. In such societies
suspicions that communal differences are being reflected
in the armed forces’ recruitment and promotion policies
may well stimulate military coups engineered by another
communal group (Sudan and Pakistan). In fact, the army
can be used as an integrating mechanism by educating
soldiers and acculturating them in an integrated force

(Israel and India).

C. Pluralist techniques

In a plural society separate institutions are provided for
different ethnic groups. Pluralist policies range along a scale
of degrees of ‘separateness’. Groups will share some com-
mon and compulsory institutions e.g. the courts, but will
be accorded differing exclusive institutions in other spheres
e.g. separate representation in a legislature. Usually the aim
is to recognise and protect the special and peculiar interests
of the minority. Thus positive rights in the cultural sphere
may be recognised e.g. language rights, protection of com-
munal schools or distinctive rules of family law. Occasion-
ally the grant of minority institutions may be tokenism,
with the real aim being to keep the minority in an inferior
position with politically impotent segregated institutions
e.g. reserved racial representation in South Africa. In con-
trast, in a tolerant plural society, where there is a desire to
accord full participation as well as protection to the minor-
ity, there are often not only formal plural institutions and
arrangements effectively but informally securing pluralism,
but also conventional political practices which are plural in
character e.g. conventions in Switzerland and Canada as to
the ethno-linguistic composition of the cabinet.

1. Group Autonomy on Territorial Principles

Constitutions have been classified in terms of the balance
between centralising and decentralising forces as manifested
in the state structure. If the powers of government are
organised under a single central authority, while whatever




powers possessed by local units are held at the sufferance

of the central government, which can exercise supreme
legislative authority, the constitution is described as unitary.
It the powers ol government are distributed between central
and local government and the central authority is limited

by the powers secured to the territorial units, the state is
tederal. In Dicey’s words the ‘federal state is a political
contrivance intended to reconcile national unity and power
with the maintenance of state rights’.’

There is a spectrum of federal societies varying according

to the relative strength of the demands for unity and
regional autonomy. There may be little practical difference
between tederal states with unitary tendencies and unitary
states with massive devolution: the essential nature of
tederalism is to be sought for, not in the shadings of legal
and constitutional terminology, but in the forces — economic,
social, political, cultural — that have made the outward
forms of federalism.® Indeed administrative devolution can
provide an alternative to a technically federal state.

(a) Federalism

The factors distinguishing federations from decentralised
unitary states are: a retention of some sovereignty both in
the units and the central unit; the fact that units and centre
are in some respects co-ordinate and not subordinate to
each other; the fact that some fields are within the exclus-
Ive coampetence of the units and some of the centre; and a
constitutional guarantee of autonomy ensuring relative
permanence to the existence of centre and units. The fed-
eral principle of constitutional organisation is designed to

allow integrative and divisive forces to operate simultan-
eously: with two levels of government in each unit and
operating upon each citizen the central government wields
the unifying forces, while the separate local (provincial,
central, state) governments in territorial regions provide
the diversity. In such a system units and centre are com-
mitted to working together and to compromising in a
common framework rather than to disagreeing and frag-
menting. The differing groups can make their views known
and have a say in decision-making, facilitated by channels
for communication and for compromise. A federation is
not a fixed and immutable framework: it is subject to
change and development, both formal and informal (co-
operative federalism as in Canada). Just as the federal
superstructure affects social and political attitudes so
conversely these forces interact with federal political insti-
tutions. However if political attitudes (e.g. in an authori-

. tarian one-party state such as the U.S.S.R.) are such that
centre and units operate as one under the direction of the
centre with the understanding that at all times the centre’s
wishes will prevail, then, although the state is federal in
law, it is functionally unitary. Obviously a federal consti-
tution does not in itself ensure that there will be genuine
federalism, or toleration of real diversity amongst the units.

The prognosis for successful federalism depends upon the
circumstances under which the federal state has been
created. If it is merely a legacy of imperialism and it is a
vast territory with agglomerations of ethnic groupings, then
the state will face almost insuperable difficulties, which
would have arisen irrespective of its principle of constitu-
tional organisation. ‘Federation’ will have been adopted as
a last resort and as giving the best chance to the new state
of surviving intact. Many new federations failed: it is sur-
prising that more have not collapsed. British advisers treated
federal government as providing a panacea both for the
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communal problems of the emerging independent states
and for the imperial purpose of maintaining the integrity
of their former colonial possessions. The histories of two
European federations, created after World War Il in nation
states which came into existence after World War [ on the
dissolution of the Austro-Hungarian monarchy, have also
been chequered. They have faced constant tendencies to
fragmentation, several times making major amendments to
their federal arrangements (Yugoslavia and Czechoslavakia).

Only if a federation has arisen out of organic growth, sup-
ported by a need for common defence and a desire to
exploit economic opportunities, has it in the long run been
successful e.g Switzerland, United States, Australia. Mere
artificial creations are unlikely to be held together by con-
stitutional glue and in the long run to survive basic disunity.
Even generous constitutional arrangements do not create
unity where there are competing cultures. Thus after a
century of federation in which French Canadian culture
has been protected by dual language rights, by provincial
control of education, by recognition for the Roman Catho-
lic church, and by virtually complete autonomy for Quebec
— including some de facto international representation on
Dominion missions and power to influence the political
balance within Canada — many French Canadians today
demand secession from Canada and an independent state
of Quebec. They see themselves as being economically
discriminated against and colonised by English-speaking
business men and settlers, with federal power a brake on
their own development. In reality French Canadian cultural
patterns have led to French Canadians’ relative inability to
meet the demands of an industrial economy.

Is it possible to discern issues occasioning conflict in poly-
ethnic federations and can institutional arrangements
reduce the likelihood of conflict?

(i) Linguism has been a constant cause of conflict: whether
in respect of the official language (India and Pakistan); or in
respect of education policy (Quebec); or in respect of state
geographical boundaries (India). To meet these problems a
‘bargaining’ approach,’ flexibility, responsiveness and a

willingness to accommodate by the federal authorities are
prerequisites. So is a certain amount of forethought in
establishing institutional mechanisms before any conflict
arises. The following arrangements help if the region is
homogeneous (if it is heterogeneous there are majority/
minority problems in the region itself — India, Pakistan
and Nigeria i.e. there are minorities within minorities in
regions):

(1) All major languages to be equal on the federal level,
with self-determination as to each region’s official language
combined with a policy of providing facilities for large
minority groups within regions;

(2) The media of educational instruction to be regionally
agreed;

(3) An independent regional boundary commission to be
established and to be charged with reporting every S years
and recommending adjustments in the light of demographic
linguistic and ethnic factors. With such a regular process
linguistic tensions in India between 1950 and 1956 might
have been minimised. Linguistic loyalties are there: they
will not disappear by refusing to recognise them. A similar
approach has led to proposals for a new Swiss canton of
Jura. If the Constitution is amended in a Referendum to
be held in September 1978, the conditions under which
Jurassien separatism has become a political force will be
weakened.

(ii) Fiscal disputes over allocation of funds between regions
and centre, especially for development purposes, have
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been frequent. Federal economic policies are seen as favour-
ing one ethnic group to the disadvantage of others (Yugo-
slavia is alleged to advance Serbian interests). Some devices
to preclude such dissension have been utilised. They are:

. An independent Fiscal Commission to examine the
allocation of revenues as between centre and states, and
reporting every three years to facilitate regular adjustment;

2. Intergovernmental councils and organisations consulting
on economic planning and policies;

3. Inter-delegation of power in advance — so that a state
government can act for the federal government or vice
versa. (Swiss taxes and social security are cantonally ad-
ministered by authorities felt to be closer and more con-
genial to local populations.)

(iii) Fears of domination by a large ethnic state within a
federation have caused instability (in Nigeria Northern
domination was feared; in India populous Hindi states are
feared by Dravidian states; and in Yugoslavia Serb domi-

nance is feared). Constitutional changes on the following
lines have helped meet such fears:

1. Restructuring of the federation by dividing existing
states into a larger number of units (Nigeria — where it has
so far been most successful). This approach also mitigates
the problem of minorities within a minority which controls
a region: they can now have their own regions;

2. Enhancement of the units at the expense of the centre
(Yugoslavia in 1968);

3. Provision of a constitutional veto by groups of regional
representatives, which veto then brings into operation a
referendum procedure (Yugoslavia);

4. Limitation of the scope of emergency powers accorded
the central government so that it cannot take over the
functions of state government.

(b) Regionalism or Devolution

Similar to federalism in distributing power territorially, is
the principle of regionalism or devolution. Here a unitary
state provides for the delegation of executive and legislative
governmental powers to a locally elected body. It differs
from federalism in that a devolved legislature and adminis-
tration are not independent of the central legislature, while
the central body can override the regional body’s decisions
by legislation, and sometimes even by administrative veto.
Nor does the region enjoy the same degree of financial
autonomy as a federal territory. However, depending upon
the degree of supervision in practice and its freedom once
revenues have been allocated to it, a devolved administra-
tion may determine its spending priorities as freely as a
state in a federation.

Northern Ireland between 1922 and 1972 had a devolved
parliament and executive responsible for most governmen-
tal powers other than income tax, defence, and foreign
affairs. For 50 years the majority community, the Protes-
tants, exclusively exercised political power and, until 1969,
did so with little regard to the Roman Catholic nationalist
minority, which favoured union with the Republic of
Ireland. By 1972 it was apparent that in a politically and
religiously deeply divided society there could only be
government by consent of both communities — a consent
not forthcoming. Devolution was then ended by the United
Kingdom Parliament. From January to May 1974 there
was another experiment in devolution, but this time with-

out law and order powers which had been the subject of
inter-community disputes. The new Northern Ireland
Assembly and a ‘power-sharing’ Executive collapsed after
widespread industrial action by Protestants making it clear
that they rejected such arrangements. Subsequent attempts
to get local politicians to agree to new constitutional
arrangements have failed. Northern Ireland is (in 1978)
under ‘direct rule’, without a local legislature, and governed
by a Secretary of State for Northern [reland exercising
excecutive and legislative powers which the Assembly and
Executive would otherwise have enjoyed.

The Italian Constitution has adopted the principle of
regionalism. Italy is divided into Regions, Provinces and
Communes. Five special autonomous regions have exten-
sive powers either because of communal problems
(Trentino-Alto Adige (the South Tyrol) with its large
German-speaking minority seeking reunification with the
Austrian Tyrol), or because of contiguity to neighbouring
states (Friuli-Venezia Giulia which includes Trieste and
abuts Yugoslavia and Valle d’Aosta adjacent to France), or
because of geographical separation from Italy and local
desire for autonomy (Sicily and Sardinia). Regions have
regional councils, an executive giunta with a president,
taxing powers, a share in national taxes, financial auton-
omy, powers of control over urban and local police, roads,
regional transport, town planning, local government, agri-

culture and industry. Most interesting from the point of

view of possible arrangements for minority problems is the
Trentino-Alto Adige Region and its Province of Bolzano.
Since 1972 a statute has conferred a considerable degree
of autonomy on Bolzano, where German speakers are in a
majority. This flowed from a ‘pact’ in 1969 between
[talian and Austrian Governments and South Tyrolean
politicians to protect both German and Italian communities
in the Region and Province and to accord autonomy and
equality to the German dominated Province. The new
arrangements to deal with the South Tyrol question were
brought about partly by international pressure, partly by
terrorism and partly through willingness by the Italian
Government to make concessions and to compromise.

Many of the devices to satisfy minorities with political
claims were used. In the Region German became an official
language enjoying equality with Italian. Education became
less controversial, coming for the most part under local
control. Fiscal arrangements (the Regional and Provincial
Budgets) were to be agreed by both linguistic groups and
mutual vetoes of sorts were given. Proportional representa-
tion is used to elect both Provincial and Regional legislatures.
Proportional representation also applies in the administra-
tion, so that approximately one third of the members of
the Regional government are German speakers and two
thirds Italian speakers. In the Provincial Government two
thirds are German speakers and one third Italian. The
German and Italian parties also operate de facto coalitions.
Proportionate access to the civil service of Province and
Region is already observed and ultimately the same prin-
ciple is to be applied to Italian State posts in the Region.
Finally, the Austrian Government has agreed to declare the
South Tyrol question closed after finalisation of the con-
stitutional changes implementing the 1969 package of
agreed measures to deal with the political problem of the
German minority in Trentino-Alto Adige.'°

The constitutional changes in Belgium in 1970, dividing
Belgium into 3 regions, with the subsequent creation of
consultative regional institutions in August 1974, is another
example of dealing with majority problems by constitu-
tional amendment, legislation and compromise. The Region-
al organs will operate in the general political, economic and




cultural fields and there will be re-distribution of power as
between the Houses of Parliament and the King and his
Ministers and regional institutions.

South African regionalism in the form ol semi-autonomous
‘Homelands’ supervised by a central government represen-
tative, dependent on grants in aid from the South African
Parliament and subject to its concurrent legislative power,
show that it is not the form of institutions, but the realities
of economic power and political relationships, which are
the determinants of whether there is meaningful regional
autonomy: just as there is federalism in Russia so long as
the central authorities do not object, so there is regionalism
In South Africa. Independent Bantustans, such as the
Transkei, are on a different basis, but they are still.depen-

dent on South African subventions. Russia and South Africa

both provide perfect examples of institutional camouflage
obscuring the limited autonomy afforded. their territorial
units. (Institutional camouflage is prevalent in many coun-
tries where grandiose constitutional documents proclaim

a false appearance of individual civil liberties and where in
reality constitutional protections are devoid of content or
eftectiveness).

(c) Administrative decentralisation

An alternative to creating local organs endowed with power
1s a policy of decentralising national administration. A
regional office staffed by national civil servants with power
to implement distinctive regional policies is established.
Such a regional administrative office has a large hierarchy
of civil servants headed by a cabinet minister, who can, by
his influence in the cabinet, secure the adoption of distinc-
tive regional policies. Additionally, there may be localised
administration by state departments who maintain regional
organisations and offices — sometimes overall control of
these is delegated to the regional office. Additionally some
specialisation occurs in national legislative institutions with
specialised groups of legislators scrutinising the activities of
the regional administration and those of any other national
civil servants operating in the region. Such a policy has
been adopted in respect of Scotland since 188S5. The Sec-
retary of State for Scotland heads the Scottish Office in
Edinburgh and also has functions in relation to administra-
tive arrangements of several United Kingdom Departments
operating in Scotland. The Scottish Office’s main powers
to administer regionally relate to education, home affairs
(police and law and order), health, and agriculture and
fisheries. Scotland also has its own legal and judicial system
for which the Scottish Lord Advocate is responsible. Par-
liamentary institutions in the form of the Scottish Grand
Committee, the Scottish Standing Committee and the
Select Committee for Scottish Affairs exercise effective
control over legislation for Scotland. Scottish nationalism
has now resulted in demands for retransfer of legislative
and executive autonomy to Scotland and an ending of the
Union. Currently the United Kingdom Parliament has
under consideration the Scotland Bill, which seeks to
mollify and mitigate nationalist feelings by introducing a
devolution pattern very similar to that in Northern Ireland
from 1922 to 1972.

(d) Local Government

In all communal situations the difficulties, which exist

even in a relatively homogeneous society, ot striking a
balance between democracy and local feelings on the one
side, and efficiency and national interests on the other, are
exacerbated. In a communally divided society local govern-
ment becomes an intensely divisive issue, particularly where
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the communities are interdispersed. In Northern Ireland
(arising from historical accidents but until 1969 deliberately
left unreformed) a multiplicity of urban and rural district
councils and of county and county borough councils
allowed one community to dominate the other, especially
in housing and employment policies. The deep communal
divisions in conjunction with dispersed communities and

small local government units seemed to result in domina-
tion rather than in pluralistic co-operation. The approach
then followed was centralisation. Under United Kingdom
Government pressure local government was restructured

to remove some major functions to the Parliament of the
Province and to transfer other controversial functions, such
as housing, to a central housing authority.

Another approach is to redraw boundaries along communal
lines and to accord each community control in its own area.
This was done by the Cyprus Constitution of 1960, but

was unacceptable to the Makarios Government, who pro-
posed constitutional amendments to merge the municipali-
ties. These proposals, with others, led to the breakdown of
the 1960 Constitutional arrangements.

(e) Community development authorities

In some developing countries it is thought that economic
development through enhanced agricultural productivity
will result from attitudes developed in local government
institutions. Where there are relatively backward tribal
communities mixed in with more enterprising communities,
another objective of setting up community development
institutions has been the strengthening of feelings of group
identity to assist local ethnic communities to preserve
themselves against tendencies to disintegration in a mod-
ernising society. Thus in India the panchayati raj system
of local councils provides for tribally composed councils
possessing executive, legislative and judicial power in the
tribal area. Participation, economic development, and
preservation of tribal identity are all aims of the system.

2. Electoral Laws and Composition of the Legislature

Group divisions may be formally recognised, either by
establishing separate voter’s qualifications and communal
voters’ rolls for each group or by establishing specially
designated seats for each group whether or not propor-
tionate to the size of the group in relation to other groups.
The principle of proportionality, implemented by propor-
tional representation voting systems, or the provision of
bicameral legislatures with a regionally composed upper
house, are methods of informally ensuring that minority
groups are represented. Such methods may be used in com-
bination (Fiji, and Lebanon, where both formal and informal
techniques exist).

The demand for communal institutions is occasioned by

fear of domination by other communities, particularly
marked where there is a majoritarian approach by the domi-
nant community. Communal electoral systems are significant
not only because they determine the composition of the
legislature and thence affect the likelihood of constitutional
change, but also because they determine the composition

of the government, unless there is a presidential system.

The danger of formal communalism is that it encourages
political patterns reinforcing ethnic lines and cuts down

the occasions for communal interaction among the ordinary
voting members of the community. The effect on the elites
is not so marked, but, even in their case, vested interest in
respect of their own power and their relationship with




their own community tend to cause a reluctance to coms-

promise or to act counter to communal loyalties as cur-
rently perceived.

The variants of communal representation are as follows:

(a) Separate electoral rolls and separate blocs of seats

Separate electoral rolls are maintained. (If there is a quali-

tative tranchise, instcad of mercly referring to racial criteria,

the communal character may be obscured so as to avoid any
charges of ‘racialism’.) The voters on each electoral roll vote
for communal candidates occupying separate blocs of secats.
This system applied in Cyprus under the 1960 Constitution
(there were 35 Greek Cypriots: 15 Turkish Cypriots), in
New Zcaland (76 ordinary seats for non-Maoris and 4 seats
for Maoris since 1867) and in India (15% of the seats are
reserved until 1985 for the Scheduled Tribes and Scheduled
Castes effectively giving the Untouchables 77 out of 522
seats). It has also been applied in Fiji, Rhodesia, South
Africa and in the British East African territories prior to
their independence, where the system worked only because
it was propped up by imperial force.

(b) Separate electoral rolls, separate blocs of seats and
cross voting

Separate voters’ qualifications, dressed up in a qualitative
franchise so as not to appear racialistic, may be used in
combination with a cross voting system. Each roll has its
own seats, but voters may also cross vote, and cross votes
will then be adjusted to count as a fixed percentage of the
votes cast. The purpose of cross voting is to ensure a mini-

mal degree of support for candidates from each community.

This system applied in Southern Rhodesia from 1962 to
1969. In Northern Rhodesia, between 1962 and the grant
of the Zambian Constitution of 1964, a similar system, but
also requiring a candidate to reach a certain percentage of
votes from each community, resulted in failure to fill seats.
Such systems give difficulty not only because there must
be minimal cross-community support, but because there
are problems of definition (what is a ‘community’?). Such
a system, if there is not to be a qualitative franchise, makes
communal rolls or party registration as an identifying
factor, a pre-condition. Cross voting has been proposed for
Northern Ireland.

(c) Communal seats in fixed proportions, but with common
voting

In this system there are a fixed number of national seats

for each community e.g. in Fiji 19 national seats for Fijians,

10 for Indians and 5 for others. Members for these seats
are elected by all voters irrespective of the roll on which
they are registered. Again the purpose is to ensure a mini-
mum degree of support from voters of other communities.

(d) Proportional representation systems

The arguments in favour of proportional representation are
based on fair shares, the right of minority groups to be
heard, the prevention of large electoral swings entirely
removing minority representation, the right of voters that
their votes should count fully and not be wasted, the fact
that it gives individual voters more freedom of choice, that
it allows flexibility and crossing of party lines, that it en-
courages coalition-type governments in which each party
has to compromise with other parties, thus tending to the
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emergence of a centre grouping, and that it encourages
parties to have regard to the interests of voters other than
their own supporters so as to secure later preferences votes.
In contrast, objections of complexity and cost are relatively
insignificant. The system has some difficulty in dealing
with by-clections, but the major objections, that it results
in multiplicity of parties and instability of government, can,
paradoxically be used in its favour, in situations where, as
in Northern Ireland, the problem is that for 50 years one
party has had the monopoly of power.

There are many variations on P.R. In the list systems, con-
trol of candidate selection is entirely in the hands of the
political parties uninfluenced by voter choice, the top can-
didates nominated by the parties being elected. Seats are
filled from party lists of preferred candidates in such a way
that the seats filled by that party in proportion to the total
number of seats is the same as the proportion between the
votes cast for that party and the total number of votes cast.
Methods of calculating the quota, which will secure a can-
didate election, result in other variations. The larger the
constituencies are, with greater numbers of seats, the more
proportional will be the results. Multi-member constituen-
cies with 2 or 3 members are unlikely to result in represen-
tation for many minorities. Of the various systems the
single transferable vote system, employed in Ireland and in
Northern Ireland since 1973, has the advantage over the
list system of allowing individual preferences as between
candidates. Arguably the adoption of P.R. in Holland and
in Belgium has been a factor in keeping communally
mixed states together.

P.R. may also be used in a bicameral system for selection
of upper house members, as in India.

In Mauritius a P.R. type formula is used effectively. The
island has 30 territorial constituencies, each returning two
M.Ps from an undifferentiated electorate. In addition,

8 M.P.s are chosen as the ‘best losers’, in proportion to the
state of the parties, but on the basis of representing any
community under-represented within the 60 M.P.s. For
political purposes, the population is recorded as Hindu,
Muslim, Sino-Mauritian, and general (i.e. Afro-Creoles,
Coloureds or Mestizos, and White). The effect seems to
have been to encourage all the parties to choose a slate of
candidates who accurately represent the population-mix.

P.R. systems cannot, however, affect the situation where a
country contains a monolithic majority group united
against the minority group. Then P.R. systems will result
in majority rule with the number of majority representa-
tives being elected in proportion to the size of the majority
electorate. Thus in Northern Ireland before 1929 and after
1973, when P.R. electoral systems applied, the majority
politicians favouring the union with the United Kingdom
and the minority politicians favouring a reunification with
Ireland were elected in much the same proportions as they
had been under a simple majority system. The difference
was that transfer of final preference votes (used ‘to keep
the other side out’) led to election of a small number of
politicians willing to engage in coalition politics and anxious
to act as bridge builders between the communities.

(e) The Alternative Vote

The alternative vote system is not a P.R. system, although
it is often described as one. The system allows voters in
single member constituencies to list their preferences, and
the first candidate who obtains an absolute majority of
votes, generally after elimination of less popular candidates
and transfer of their preferences, is elected. The system




results in election of the least unpopular candidate and
leads to bargaining and clectoral pacts. The system was
adopted in Southern Rhodesia to preclude the election of
African candidates il European votes were split at first
count. In practice it resulted in ‘middle of the road’ Euro-
pean candidates obtaining African votes, thereby tending
to Keep Rhodesian Front ‘right wingers’ out, even though
they might poll the largest number of votes. Had African
voters exercised the alternative vote in the 1962 clections,
as they did in 1958, the Rhodesian Front would not have
come to power. The alternative vote was abolished in 1964
by a Rhodesian Front controlled parliament.

(f) Proportional representation with the single ballot
system and communal representation in a single electoral
college

This system has been employed in the Lebanon since the
National Pact 1943. The entire electorate in any constitu-
ency votes for candidates for all the various communally
designated seats i.e. for one Maronite, one Sunni Muslim,
one Greek Orthodox and one Druze candidate in the
constituency. The numbers of communal seats for each
confessional community are calculated on a formula of 6
Christians to S non-Christians based on the 1932 Census.
In practice voters rarely split their lists, and consequently
candidates in each sect attempted to link themselves with
popular candidates in another sect. A ticket (list) would be
elected, thus aligning leaders from different sects together
as against others in their own sect. Although interconfes-
sional coalitions tended to result, ideological alliances did
not follow, and no coherent policies were developed. What
occurred was a process of opportunistic bargaining, candi-
dates remaining communally orientated, factional and veto
conscious, looking over their shoulders at their own com-
munity, and representing themselves as guardians of their
own communities.

(g) Bicameral systems with communal representation

Communal representation may be carried over into the
upper house. Upper houses are less significant where legis-
lation is concerned, usually merely having delaying powers,
but their composition is important for constitutional
amendment procedures. Communal representation can be
found in Fiji.

(h) Regional representatives in federal bicameral systems

Here there is informal pluralism in that communal factors
are not the criterion of representation. Instead, regions of
the federation are represented, usually on a basis of equality
as between regions, in contrast with the lower house where
population numbers are the principle of allocation of seats
to regions. Examples of federal plural states with regional
representation are India with its House of the People,
Malaysia with its Senate, and quinticameral Yugoslavia

with its Chamber of Nationalities.

(i) Special communal legislative bodies

A remarkable feature of the Cyprus Constitution of 1960
was the provision in Article 86 for two Communal Cham-
bers, each elected by the relevant Turkish or Greek commu-
nity, and having exclusive legislative competence in fields
likely to occasion controversy between the groups and
relating to group cultural identity, for example in all educa-
tional, teaching and cultural, religious matters and matters
of personal status.

(i) Group veto powers

Communal representation in the legislature is usually related
to modes of constitutional amendment by the requirement
of a weighted majority, such as two-thirds of the total
membership of a legislative body or even of a three quarters
majority (Fiji). In some cases there are explicit communal
vetoes — as where approval by a majority of the group
representatives or in a separate group referendum is required
(Southern Rhodesia between 1961 and 1965). In Cyprus
scparate simple majorities of both Greek and Turkish repre-
sentatives were even required for some ordinary legislation
such as laws modifying the Electoral Law, imposing duties
and taxes, or relating to the Municipalities.

J. Participation in executive government

Special patterns of executive government can be found in
plural countries. These may have been imposed by an imperial
power (Northern Ireland), agreed as a compromise (Lebanon,
Cyprus and South Tyrol) or resulted from organic develop-
ment (Switzerland).

(a) Formal Power Sharing

Constitutional provisions may require the communities to
work together as a coalition. The Cyprus Constitution 1960
provided that there was to be a fixed 7:3 ratio as between
Greek and Turkish Ministers (who would have been elected
on separate communal rolls), and either the ministry of
foreign affairs, defence or security, had to be given to a
Turk. All Council of*Ministers decisions had to be taken

by an absolute majority, and any decision concerning
foreign affairs, defence or security was subject to veto
either by the Greek President or the Turkish Vice-President.
Such complicated communal arrangements, even in the most
amicable of atmospheres, ran the risk of unworkability:
with Greek and Turkish intransigence they broke down

in 4 years. The Greeks wanted majoritarianism and the
Turks wanted an over generous calculation of communal
proportionality as the principle of constitutional arrange-
ment.

Power sharing was equally unsuccessful in Northern Ireland
when introduced in 1974. After proportional representation
elections on the transferable vote, the Secretary of State

for Northern Ireland appointed a power sharing Executive
with both Protestant and Catholic members coming from
several political parties and effectively commanding a major-
ity in the new Assembly. Consultative parliamentary
Committees to advise on departmental policies were also
appointed and in each case chaired by the relevant head of
department, while the membership of the committees as a
whole reflected the balance of parties in the Assembly. By
early 1974 the bulk of the Protestant community had with-
drawn its support from the Executive, and, after large scale
industrial action against the Executive in May, the Execu-
tive resigned. The exercise proves that consensus is not -
created by institutions, and that, where a majority of the
population is strongly opposed to particular constitutional
arrangements, these cannot be maintained. The Northern
Ireland Protestants, like the Greeks, wanted majoritarianism,
while the Catholics, like the Turkish Cypriots, wanted pro-
portionality and effective minority vetoes.

The Lebanese National Pact of 1943, operating until 1978,
required communities to be equitably represented in
government. Cabinet posts were allocated on a Confessional
basis, convention requiring the President to be a Maronite




Christian, the Prime Minister a Sunni Moslem, and the
Chairman of Parliament a Shi'ite.

The same proportion of 6 Christians to 5 Moslems was fol-

lowed in the cabinet as applied to the Chamber of Deputies.

The cabinet é&lites also engaged in interconfessional deals,
avoided conflict or affronting their own communities, and
relied on the operation of mutual vetoes. Consequently
there was little coherent policy, future planning or develop-
ment of national attachments. When the geographic situa-
tion of the Lebanon is considered in the context of pan-
Arabism, the presence of Palestinian refugee groups, and
contiguity to Israel and Syria, it is astounding that the

Lebanon for so long remained united through its Machiavel-
lian political bargaining.

Only in Switzerland has power sharing developed organic-
ally over a century. The Constitution provides for a seven
man Federal Council holding office for a fixed term of

4 years. By convention proportional representation is used
by the Federal Assembly to elect Council members. Any
member of either house of the Swiss parliament elected to
be a Federal Councillor must resign as the executive is
independent of parliament. Representativeness is secured
by the rule that no canton may provide more than one
member of the seven man Federal Council. The effect is

that there are usually 4 or § German-speakers, 1 or 2
French-speakers and 1 Italian speaker. Power sharing, with

voluntary acceptance of the principle of proportionality
and the stable fixed-time coalition, together with an atti-
tude of compromise prevalent since 1874, has resulted in
relatively good intercommunal relationships.

(b) Informal power sharing by coalition groups

Coalition politics may develop where proportional repre-
sentation voting systems apply, because frequently the
proportionality principle ensures that no single group
(provided ethnic groups are not grossly unequal in size)
obtains an absolute majority. The power sharing arrange-
ments in the Lebanon and Switzerland are partly formal
and partly informal. In Holland and Belgium relatively
stable coalition governments have been the usual voluntary
practice. Their politics have been described as ‘the politics
of accommodation’. The combination of a P.R. voting
system and groups so large that, if domination is attempted,
the minority can retaliate by inflicting an unacceptable
degree of damage on the majority seems to have led to a
relationship of co-operation and mutual deterrence. Mutual
vetoes are accorded in the constitutional amendment arrange-
ments and even in case of some legislation — as under ‘the
alarm bell’ procedure in Belgium.

Malaysia also exemplifies the mutual deterrence model of
ethnic community relations, again applying where the
communities are approximately equal in numbers and able
to operate mutual vetoes. The Alliance Coalition, between
the major Malay and Chinese political parties, followed in
1972 by the National Front Coalition, let to some blurring
of communal divisions. Assisting this is the 1971 constitu-
tional provision prohibiting discussion of ‘sensitive’ issues.
Similarly the enactment in Belgium in 1970 of Constitu-
tional policies safeguarding language removed this issue
from the day to day sphere of knock about politics. This
phenomenon has been described as depoliticization.

(c) Formal recognition of minority language interests in
the cabinet

Formal recognition that ‘minority’ language speakers

should play a role in executive government is found in the
Belgian Constitution. Since 1970 equal number of French-
speaking and Flemish-speaking Ministers are required.

(d) Informal recognition of minority language interests in
the cabinet

Convention requires the appointment to the Swiss Federal
Council of § German-speakers and 1 or 2 French-speakers,
and 1 Italian speaker, Similar principles apply in Canada
(where there is no P.R. and government is not by coalition)
to the party in office. By convention the Canadian cabinet
has at least one Minister from each Province and 4 from
Quebec, one of whom must be English speaking.

(e) Functional communalism in the cabinet

Sometimes where problems particularly affect one commu-
nity, it is arranged that the problem will be within the
ministerial sphere of a Minister from that community. In
the United Kingdom it is usual that the Secretary of State
for Wales be a Welshman and that the Secretary of State
for Scotland be a Scotsman. The procedure of using an
‘ethnic representative’ to settle divisive issues has also been

employed in India (language issues in Southern India were
thus dealt with in 1965).

(f) Formal advisory bodies

Ethnic or regional communities may be involved in execu-
tive decision-making by setting up policy advisory bodies
acting also as channels of communication. This was why

the Council for Wales and Monmouthshire was formed in
1948. It is the progenitor of any Welsh Assembly (envisaged
for the future under the United Kingdom Government
devolution policy). Similar bodies have been established in
India and Nigeria to deal with intra-regional minorities.

(g) Assistance to organisations

Another method of encouraging long run pluralism, is to
give financial or other assistance to bodies promoting good
relations between persons of different groups. Such bodies
tend to become pressure groups seeking to influence execu-
tive government policies. Official bodies may also be
established. Thus assistance under the Race Relations Act
1976 may be given by the Commission for Racial Equality
as successor to other bodies.

4. The Civil Service

Administrative practice, rather than abstract legal provision,
is the key both to individual liberty and protection of the
interests of group members. In a plural society the com-
position and behaviour of the Civil Service are crucial to

the real and perceived positions of minorities.

Civil Service employment opportunities favouring members
of particular racial groups, either by according them prefer-
ences in employment or by fixing quotas, were discussed
earlier. Such quotas or preferences are designed to maintain
the proportional power balance between groups, and to
encourage minority groups at the receiving end of state
services to perceive the distribution of the spoils of state

as fair and as being likely to ensure that they will themselves
be fairly handled by the administration. To avoid fears of
domination by a Civil Service, staffed in the main by a




majority ethnic group, constitutions have imposed quota
requirements in respect of patterns of Civil Service member-
ship (Lebanon, Belgium, Cyprus).

In contrast, the provisions in Malaysia, although allegedly
protective against Chinese dominance, are used to ensure
Malay domination by administrative {ixing of a 4:1 Malay
to Chinese ratio. On the other hand, Malaysia has adopted
civil service techniques of management likely in the long
run to assist communal accommodation. The Department
of National Unity examines the impact of all Government
Programmes. Training programmes are designed to alert
administrators to communal problems and to change their
role perceptions, so that they sce themselves as managers
of communal contlict, as system guiders and as enforcers
of the rule of law, and not merely as passive observers of
community contlicts. Administrators are taught to cultivate
responsiveness, to be flexible in the use of discretion, to
ensure that there are regular flows of information and
information exchanges between the communities and
themselves, and to structure opportunities for communica-
tion and bargaining between the communities.

5. Personal law protection

Many modern governments have accepted that in plural
societies the personal law of the communities should be
preserved. In Britain’s African and Asian possessions the
personal law systems governing family law, the law of
succession and land laws were by and large retained. The
imperial regime also set up special courts either under the
traditional authorities or under a colonial official to ad-
minister the personal law. Independent states have often
continued this policy of preserving laws affecting the
family and religious laws affecting personal status. Some
may even have separate personal law courts (India and
Lebanon).

6. Administrative protection for groups

Administrative systems have been established for the pro-
tection of ‘backward’ people. They work in conjunction
with keeping the backward community on land reserved
for it against purchase by other races (India and Canada).
Such administrations are generally motivated by idealism
and concern for the welfare of the indigenous people.'?
Examples of such administrations are the United States’
Bureau of Indian Affairs, the Canadian Department of
Indian Affairs, the Native Affairs Department (now Internal
Affairs) of Rhodesia, and in India the office of the Commis-
sioner of Scheduled Castes and Scheduled Tribes.

1. Protections for Immigrant Communites

States wishing to fit immigrant communities and migrant
workers successfully into the host society have adopted a
number of legal and administrative provisions. 1t has been
argued that the attitude of the élite in the minority com-
munity and whether it is oriented towards giving economic
opportunities and social assistance to its own community
may be more important than such somewhat paternalistic
legal arrangements. (e.g. self-helping Japanese in the United
States and Brazil, Jews in Britain, Chinese in the West
Indies).!®> Nonetheless such legal arrangements are neces-
sary to provide a framework for protecting immigrants
against abuse of power by officialdom or by private entre-

prenecurs in host countries. Indeed, some such measures
may assist the immigrant community to become self-
sufficient and self-sustaining. Among the measures
employed by states wishing to protect their immigrant
communities and migrant workers are:

(a) Fair and sympathetic procedures of processing newly
arrived immigrants on first arrival, including appeals
tribunals to which all refused admission can apply
(Canada; U.K.). The most essential features of
successful systems are insistence on proper admini-
strative practices and attitudes among immigration
officials and a training in public relations in addition
to the sometimes necessary suspicious attitude that
every newcomer may be an illegal immigrant;

(b) Advisory services immediately on arrival giving

immigrants some psychological support and assisting
them in finding housing, and also a follow up service,

(¢) Availability of some public housing for recent arrivals

and control of rented accommodation and boarding
houses to stop exploitation and deprivation;

(d) Education, whether in the form of providing ade-

quate schools, literacy training, technical training,
and educational programmes on the media (TV and
radio);

(e) Social services, such as hospitals in immigrant areas,

providing reasonable standards;

(f)  Local authorities’ establishment of Community

Councils and Local Liaison Officers to consult with
immigrant communities and to improve race relations;

(g) Local and national authorities’ encouragement of

and assistance to (including financial assistance)
immigrant organisations, so that they can articulate
immigrants’ possible dissatisfaction with the system
and can give advice on issues affecting immigrants;

(h) Citizenship laws providing for relatively easy naturali-

sation so that the long-staying alien can acquire the
right of permanent sesidence and identify as a citizen
with the state;

(i)  Creation of psychological security in immigrants by

provisions strictly limiting compulsory repatriation
to persons tound guilty ot serious crimes and illegal
immigrants for whom there are no extenuating cir-
cumstances (in contrast new states in Africa and Asia
e.g. Ghana, Nigeria, Singapore, Indonesia, use
extensive powers of ‘deportation’ against external
minorities and political opponents of minority
descent);

(j)  Political voting rights in local and national elections

after a reasonable period of residence so that immi-
grant communities begin to identify with the political
society and to work its system.

8 and 9. Land and linguistic protections

These have been discussed under the heading of Domination
devices and in various sections above.



111 CONCLUSIONS

After this catalogue of constitutional styles tentative
generalisations are possible. Distinctive geo-political, atti-
tudinal and institutional factors appear to accompany the
treatment of minorities in a particular state (see Table infra).
One geopolitical factor is the relative size of majority and
minority groups. lf more or less equal in size, groups are in
a ‘no win’ situation and compromise is the only alternative
to constant battle. There is no mufual deterrence and little
inducement to compromise or to enter into co-operative
arrangements where they are unequal in size or power.
Another factor is whether a country is adjacent to a
neighbouring state which supports the minority, or which
Is perceived as a threat to the majority. Then majority and
minority are unlikely to reach an accommodation. The
changing state of economic development is also crucial. If
the country is industrialised and scarcity of resources does
not trigger group competition, relative harmony is more
likely. I, by contrast, resources are scarce, or the country
Is undergoing rapid economic modernisation with popula-
tion migration, conflict is more likely.

Another major factor affecting attitudes is the kind of
cultural diftference between majority and minority groups.
Religious, ethno-linguistic, tribal, caste and nationality
differences are all divisive. If they co-incide, they are more
likely to result in an ideology, and if this is developed,
compromise is less likely (principle always being the enemy
of peace). Nationalism is an exclusivist ideology: if the
majority are chauvinistic they seek unchallenged hegemony,
adopt majoritarian attitudes and are unwilling to make con-

cessions; if the minority are nationalistic they prefer seces-
sion and their own rule.

Majority attitudes can thus be broadly categorised as
majoritarian, compromising or even concessive. Conversely
minority attitudes can be broadly classified as compromis-
ing or militant, even possibly secessionist.

Obviously geopolitical factors come first, then attitudes,
and lastly institutional arrangements. But the latter can, as

argued in the first part of this report, markedly affect atti-
tudes and eventual outcomes, while even geopolitical factors

can be affected by a combination of attitudes and the pro-
vision of new institutions (cp. the agreement between Italy
and Austria, while possible agreement between the United
Kingdom and Ireland and between Cyprus, Turkey and
Greece could in the long term change the majority/minority
relationships in two troubled areas).

Institutional arrangements can be identified which seem to
regulate and damp down conflict in multi-cultural societies!*
Obviously there had first to be the motivation to introduce
the arrangements, but once introduced such arrangements
have progressively been accompanied by accommodating
attitudes as between majority and minority groups although
previously such attitudes were absent.

Some of these arrangements are assimilationist and some
pluralist. They include: adoption of the equality and non-
discrimination principles by using some of the legal devices
which secure equality; federal arrangements; proportionally
representative voting systems; executives outside the legis-
lature (hence more independent and making it easier for
élites to co-operate); coalition arrangements formal and
informal; mutual vetoes de facto or de jure; depoliticization
by insulating certain issues in a relatively untouchable rigid
constitution; equal access to central and local government
service or the application of fair proportional quotas:

.20

organisation of the police and armed forces so that they

are not perceived as being dominated by the majority group;
equal official treatment of languages; and state recognition
and fund of communal schools. The Table applies thesc
criteria to a number of multi-cultural societies. It reveals
that the more intense the conflict the fewer of these devices
are present, and that the more of the devices are present the
more accommodating are the attitudes of the communities.
The Table shows visually by plusses that better inter-group
relations seem to accompany particular factors and devices.

In this report | have deliberately omitted discussion of
moral issues such as ‘Whether, as a question of ethics all
minorities ought to be accorded certain legal rights in the
states in which they live and international legal rights to
complain to international bodies?’ Such moral issues raise
vexing philosophical and political difficulties, in particular
the argument that rights for groups as such are not justifi-
able or necessary, being best covered by individual human
rights including the right to membership of a group. I have
therefore sought only to provide information to two ques-
tions, namely, ‘What legal rights have cultural or ethnic
minorities in particular nation states?’ and ‘What is the
effect on inter-group relations and the future of the minor-
ity when particular rights are accorded?’ These are empirical
questions to be answered by analysis of the actual provisions
prevailing in particular states at particular times.

Nor have | attempted to provide nostrums for societies with
cultural or ethnic minorities. No formula for a mix of con-
stitutional devices can be decided on in the abstract when
so many variables are present. Minority group leaders may,
however, obtain some guidance as to the kinds of constitu-
tional arrangements they should strategically pursue if they
wish to protect the group as such, as well as its individual
members — remembering always that leadership and aims
change. Similarly dominant group leaders may obtain
guidance as to the kinds of arrangements which tend to
encourage stability and satisfied minority groups in a multi-
cultural society. The arrangements actually adopted will
however depend on power and political considerations:

law is always the product of politics.
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FOOTNOTES

' Normally the most numerous groups are the most power-
tul, but if' a group, although numerically a majority, is
relatively powerless and dominated by a smaller group
with greater force and technology at its command then
I consider the former to be functionally a minority. In
this sense the Atrican tribal groups in South Africa are
minorities vis-a-vis Europecan South Africans, and Africans
are ‘minorities’ in Rhodesia so long as Europeans are the
dominant group. Where the geographical boundaries of
power are drawn will also affect which group is or is not
a minority. Thus French Canadians are a minority in
Canada but a majority in Quebec, and Catholic Irishmen

are a minority in Northern Ireland, but a majority in
the island of Ireland.

See E.A. Nordlinger, ‘Political Development: Time
Sequences and Rates of Change’ in Politics and Society:

Studies in Comparative Political Sociology , Prentice-
Hall, 1970, pp. 329-347.

J.H. Kunkel, Behaviour, Social Problems and Change,
Prentice-Hall, 1975, at p. 188 gives the serious warning
that ‘It is all too easy for eager and confident designers
to underestimate the degree and extent of environmental
control that will be needed to modify behaviour and
restructure the social environment, and to underestimate
the time required for the establishment and modification
of behaviour in people and their context. Any program
design or attempt at implementation which includes an
unrealistic view of these features is bound to fail. During
the last thirty years, developing countries have experi-
enced a staggering number of efforts that have failed,

programs that were discontinued and hopes and dreams
that have come to naught.’

* E.A. Shils, ‘On the Comparative Study of the New
States,’ in C. Geertz, Old Societies and New States, Free
Press, 1963, at pp. 23-4, discussing macrosociology.

> Cp. the willingness of the United Kingdom Parliament
to introduce and amend race relations legislation between
1965 and 1976. Three Acts, increasingly interventionist
in character and following the United States example,
have been introduced to deal with minority problems
and to improve race relations.

® Where there is discretion i.e. choice as to whether to
adopt alternative courses of action, whether it be in
respect of search, interrogation, arrest, prosecution,
judicial decision-making or sentencing, it is possible for
officials not merely to make wrong decisions, but also
to abuse their position.

7 A.V.Dicey, The Law of the Constitution, MacMillan,
10th ed. 1965, p. 143.

® W.S. Livingston, Federalism and Constitutional Change,
Oxford, 1956, pp. 1-2.

7 Although Belgium is not a federation yet, and was
clearly a unitary state before 1970, willingness to strike
a constitutional bargain and to move to a pre-federal
pattern has so far prevented its fragmentation into
Walloon and Flemish States.

19 For fuller details see A.E. Alcock, Protection of Minori-
ties, Three Case Studies: South Tyrol, Cyprus, Quebec,
The Northern Ireland Constitutional Convention,
September 1975.

Malaysita: Institution Building and Reform in a Plural
Society, Cornell University Press, 1972,

'2 Depending upon the viewpoint of the observer protec-

13

14

tive measures will appear misguided, destructive or
exploitative. Policies have included intervention to
encourage assimilation; actions designed to acculturate
and even sometimes to destroy the indigenous peoples;
displacement so as to open up their land for exploitation,;
segregation designed to preserve peoples in the pristine
state uncontaminated by modernising influences; and
measures to assist and to encourage self determination
by the indigenous communities. Policies of protection
and intcgration may of course be run in harness.

See T. Sowell, Race and Economics, McKay, 19735. For
general surveys see E. Rose, Colour and Citizenship: A
Report on Race Relations, Oxford University Press,
1969, pp. 675-756; and S. Abbott, “The National Com-
mittee for Commonwealth Immigration, the Community
Relations Committee’ and H. Rose and M. Levy ‘The

Local Committees’ in The Prevention of Racial Discrim-
ination in Britain, ed. S. Abbott, Oxford, 1971.

A study of Belgium since 1830, Holland between 1890
and 1917, Switzerland in the 19th century, Austria
between 1945 and 1965, and contemporary Malaysia
and the Lebanon by Professor Nordlinger led him to
conclude that in societies such as those, where sheer
coercion is not possible, if intense conflicts are to be
successfully regulated, one or more of six conflict-
regulating practices is always employed. The six prac-
tices are the stable coalition, the proportionality prin-
ciple, depoliticization, the mutual veto, compromise,
and concessions by the stronger to the weaker party.
Such policies could only be successfully employed by
political élites who could directly involve themselves in
the conflict-regulating practices. He rejected as ineffec-
tive and counter-productive deliberate attempts to create
a national identity; he dismissed any hypothesis that
cross-cutting cleavages (such as membership of a church
or a trade union) would lessen intergroup conflict. He
also thought socio-economic development intensified
contlicts. Professor Nordlinger’s theory was designed to
cover class as well as ethnic cleavages. E.A. Nordlinger,
Conflict Regulation in Divided Societies, Occasional
Papers in International Affairs, No. 29, Harvard
University Centre for International Affairs, 1972.

11 See M.J. Esman, Administration and Development in
22
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oNo. 3.« Japan's minorlties: Burakumin, Koreans and Alnu (New 1974 edition) (Jrricu 30p)
~'sad and strango story . . . a frightoning pictura’”; ‘expertly diagnosed’”,

®No. 4.  The Aslon minorities of Enst and Central Africa (up to 1971)
—"brilliantly sketched''? ; ‘admirably clear, humane and yet dispassionate’®,

oNo. §+  Eritren and the Southern Sudan: aspects of wider African problems (New 1976 edition) (price 45p)
~'clear, concise and balanced'? ; 'an exomplary account'?,

®oNo. 6- The Crimean Tatars, Volga Germans and Meskhetinns: Soviet treatment of some national minorities (Revised 1979 edition)
~'brilliant’'" ; 'groat accuracy and detail’*?,
oNo. 7- The position of Blacks in Brazilinn and Cuban society (New 1979 edition)

—'another important contribution . . . from this increasingly important group’'.
oNo. 8-  The Alricans’ predicament in Rhodesin (Revised 1973 edition) (price 30p)
~‘Important and topical'"*; ‘Outstandingly good and fairminded’?.

®No. 9- The Basques and Catalays (New 1977 edition) (también en castellano) (*The Basques™ aussi en frangais, auch auf deutsch)

—‘Very valuable' 'S,

®No.10-  The Chinese in Indonesin, the Philippines and Malaysia (price 45p) !

—'A well-documented and sensible plea’'® .

eNo.11- The Bihars in Bangladesh (Revised 1977 edition) .
—'A significant fusion of humane interest and objective clear-headed analysis’'?: 'A moving and desperate report’ ",

®No.12 - Israel’'s Oriental Immigrants and Druzes (price 45p)

—'Timely''®,

®No.13 -  East Indians of Trinidad and Guyana (Revised 1979 edition)’

— ‘Excellent’!'?,

eNo.14- The Rom: the Gypsies of Europe (Revised 1975 edition) (price 45p) (aussi en frangais) 5
—'The first comprehensive description and analysis of the plight''®; ‘One of the worst skeletons in Europe’s cupboard’™,

oNo.15-  What future for the Amerindians of South America? (Revised 1977 edition) (aussi en frangais)
—'A horrifying indictment . . . deserves a very wide readership’?°.

®No.16- The new position of East Africa’s Asians (Revised 1978 edition)
—'A comprehensive analysis’”.

eNo.17 - India and the Nagas (price 45p) . —_
—'‘India has still not learned for itself the lesson it ‘taught Britain''®: ‘A lucid presentation of the very complex history’*",

®No.18 - The Montagnards of South Vietnam (price 45p)
—'Perhaps the most vulnerable of all the peoples MRG has so far investigated’'®.

®No0.19 - The Namibians of South-West Africa (New 1978 edition)

—‘Excellent . . . strongly recommended’??.

®No0.20 - Selective genocide in Burundi (price 45p) (aussi en franqais) .
—'A report exemplary in its objectivity, thoroughness and force’'? : ‘A most valuable report’®”.

eNo.21 - Canada’s Indians (Revised 1977 edition)
~'Excellent’; 'Fascinatingly explained''?.

®No.22 - Race and Law in Britain and the United States (New 1979 edition) )
—'This situation, already explosive, s likely to be aggravated by the current economic plight" .

eN0.23 - The Kurds (Revised 1977 edition)
—'This excellent report from the Minority Rights Group will stir consciences’' ;: ‘A model''?.

®No0.24 - The Palestinians (Revised 1979 edition)
—'Particularly welcome'! : ‘A calm and informed survey''®.

®N0.25- The Tamils of Sri Lanka (Revised 1979 edition) . e
—'A warning that unless moderation and statesmanship are more prominent, terrorism and counter-terrorism could break out ™.

®No0.26 - The Untouchables of India e
—'Discrimination officially outlawed . . . remains as prevalent as ever .

eNo0.27- Arab Women (Revised 1976 edition) (price 45p) (aussi en frangais)
—'Skilfully edited, treads sensitively through the minefield'?*.

eNo0.28 - Western Europe’s Migrant Workers (aussi en frangais) (Revised 1978 edition)
—‘Compassionate . . . plenty of chilling first-hand detail’'®.

eNo0.29 - Jehovah's Witnesses in Central Africa (price 45p)
—*A terrible fate .. . deserves widespread protest’2®.

®N0.30- Cyprus (New 1978 edition)
—*A detailed analysis''?.

eNo.31 - The Original Americans: U.S. Indians (price 45p) .
~'Excellent’'?: ‘Timely and valuable . . . well researched and highly readable’”".

eNo0.32- The Armenians (Revised 1978 edition)

—'An able and comprehensive account''®,

eNo.33- Nomads of the Sahel (Revised 1979 edition)

—'Cogent and convincing''®.

®No0.34 - Indian South Africans
—'An outstanding contribution’?.

®No0.35 - Australia’s policy towards Aborigines 19671977
—'Promised benefits to the Aborigines have been insignificant’ 8

®No0.36- Constitutional Law and Minorities

— ‘Possibly the MRG's, most important single report . . . It can hardly be faulted’?’
®No0.37 - The Hungarians of Rumania

— ‘Fair and unbiased’'?; ‘Compulsive reading’*?

®N0.38 - The Social Psychology of Minorities
®N0.39 - The Mexican Americans (también en castellano)

®No0.40 - The Sahrawis of Western Sahara

— ‘Informative . . , vivid'?'.
®No.41 - The International Protection of Minorities
®No.42 - Indonesia, West Irian and East Timor
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Copies, price 75p each, except where otherwise stated, plus postage and packing (15p by surface mail), are obtainable from
M.R.G., 36 Craven Street, London WC2N 5NG, or good bookshops. (ISSN: 0305-6252)

Please also inform MRG if you would like to make a standing order for its future reports.
Future reports will be 75p each: subscription rate, £3.50 (US $7) for the next five reports, post free. 8/79




